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The Effect of Deferred and Non-Prosecution

Agreements on Corporate Governance: Evidence
from 1993-2013

By Wulf A. Kaal* and Timothy A. Lacine**

Non- and Deferred Prosecution Agreements (N/DPAs) are controversial because prosecu-
tors, not judges or the legislature, are changing the governance of leading public corpora-
tions and entire industries. To analyze N/DPAs’ corporate governance implications and
provide policy makers with guidance, we code all publicly available N/DPAs (N=271)
from 1993 to 2013, identifying 215 governance categories and subcategories. We find ev-
idence that the execution of N/DPAs is associated with significant corporate governance
changes. The study categorizes mandated corporate governance changes for entities that
executed an N/DPA as follows: (1) Business Changes, (2) Board Changes, (3) Senior Man-
agement, (4) Monitoring, (5) Cooperation, (6) Compliance Program, and (7) Waiver of
Rights. We supplement the analysis of governance changes in these categories with a
more in depth evaluation of the respective subcategories of governance changes. We also
code and analyze preemptive remedial measures, designed by corporations to preempt
the execution of an N/DPA or corporate criminal indictment. The article evaluates the im-
plications of the empirical evidence for boards, management, and legal practitioners.
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I. INTRODUCTION

The increasing use of Non- and Deferred Prosecution Agreements (“N/DPAs”™)!
has enabled federal prosecutors to incrementally expand their traditional role,
exemplifying a shift in prosecutorial culture from an ex-post focus on punish-
ment to an ex-ante emphasis on compliance.? N/DPAs often entail significant
corporate governance changes such as mandating new board members or new
management, changes in internal controls, updated compliance programs, or ad-
ditional self-reporting obligations, among others.> Through the increasing use of
N/DPAs, prosecutors are in effect reforming corporate America by changing the
governance of leading public corporations and entire industries. The evaluation
of issues pertaining to the effect of N/DPAs on corporate governance in prior
studies is largely based on anecdotal evidence and valuable case studies.* To as-
sess legitimacy concerns and provide guidance for policy makers, we code all
publicly available N/DPAs [N=271] and evaluate the impact of N/DPAs on cor-
porate governance from 1993 to 2013.

1. See Candace Zierdt & Ellen S. Podgor, Corporate Deferred Prosecutions Through the Looking Glass
of Contract Policing, 96 Kv. LJ. 1, 4-5 (2008) (describing a myriad of variables that may explain the
growth in N/DPAs: “an outgrowth of the establishment of the President’s Corporate Fraud Task
Force, the revision of the Principles of Federal Prosecution of Business Organizations Memo under
Deputy Attorney General Larry Thompson, an increased emphasis on curtailing corporate fraud in
a post-Enron world, a desire to avoid collateral consequences of prosecution such as seen in the Ar-
thur Anderson, LLP case, a corporate need to contain possible civil litigation resulting from prosecu-
tion, or nothing more than an increased flexing of prosecutorial power.” (internal citations omitted)).

2. See P.J. Meitl, Who’s the Boss? Prosecutorial Involvement in Corporate America, 34 N. Kv. L. Rev. 1,
2 (2007) (“Corporate governance by its nature is a forward-looking endeavour designed to safeguard
and manage the corporation. Prosecutions, on the other hand, are backward-looking as they assign
liability or blame for past events.”).

3. See infra Part V.

4. See, e.g., Lawrence Cunningham, Deferred Prosecutions and Corporate Governance: An Integrated
Approach to Investigation and Reform, 66 Fra. L. Rev. 1 (2014).
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N/DPAs are contractual arrangements between a corporation and the govern-
ment and often function as a pretrial diversion method.” In the case of both
Non-Prosecution Agreements (“NPAs”) and Deferred Prosecution Agreements
(“DPAs”), a corporation enters into an agreement with the government, and the
government imposes sanctions, such as fines, restitution, and institutional
changes, or the government demands additional reporting duties during the
term of the N/DPA.® If the corporation abides by the agreed upon provisions
for the allotted time, it can avoid criminal indictment. In exchange for the sanc-
tions specified in N/DPAs, the government agrees not to prosecute in the case of
NPAs or to dismiss filed charges in the case of DPAs.”

Several indicia suggest that the use and application of N/DPAs is likely to in-
crease in the next ten years. After introducing N/DPAs in the early 1990s,® pros-
ecutors expanded their application incrementally.® While N/DPAs were tradition-
ally the domain of the Department of Justice (“DOJ”), in 2013 the SEC also
started issuing DPAs against individuals and corporations.!® Moreover, the Anti-
trust Division of the Department of Justice entered its first DPA in 2013.1! Several
factors can help explain the proliferation of N/DPAs. First, prosecutors and cor-
porations have strong incentives to enter into N/DPAs and avoid a trial.1? Once
prosecutors have investigated and identified corporate wrongdoing, they can use
N/DPAs to avoid an expensive trial against a sophisticated and well-funded cor-
porate defendant.!®> N/DPAs help prosecutors to impose and enforce monetary

5. Benjamin M. Greenblum, Note, What Happens to a Prosecution Deferred? Judicial Oversight of
Corporate Deferred Prosecution Agreements, 105 Corum. L. Rev. 1863, 1864 (2005).

6. See Scott A. Resnik & Keir N. Dougall, The Rise of Deferred Prosecution Agreements, N.Y. L].,
Dec. 18, 2006, at 1.

7. Seeid.

8. Leonard Orland, The Transformation of Corporate Criminal Law, 1 Brook. J. Corp. FIN. & Cowm. L.
45, 57 (2006) (“The genesis of the current proliferation of deferred and non-prosecution agreements in
corporate criminal law may be traced to two important settlements in the Southern District of New
York in the 1990s involving Salomon Brothers and Prudential Securities.”).

9. See GiBsoN DUNN, MID-YEAR UPDATE ON CORPORATE DEFERRED PROSECUTION AGREEMENTS (DPAS) AND
NoON-ProsecUTION AGREEMENTS (NPAS) (2013), available at http://goo.gl/0123GZ.

10. See Baker Botts Partner Bridget Moore on SEC Deferred Prosecution Agreements, Corp. CRIME REp.
(Nov. 20, 2013, 6:55 AM), http://goo.gl/ThHr97; SEC Negotiates First Individual Deferred Prosecution
Agreement, Corp. CriME Rep. (Nov. 12,2013, 11:58 AM), http://goo.gl/9VQ7PQ; Gary DiBianco et al.,
SEC Announces First Non-Prosecution Agreement in an FCPA Matter, SkappEN.com (Apr. 26, 2013),
http://goo.gl/g53gS].

11. Antitrust Division Enters into First Deferred Prosecution Agreement, CaDAWALDER.COM (Feb. 27,
2013), http://goo.gl/X3eGJU.

12. David M. Uhlmann, Deferred Prosecution and Non-Prosecution Agreements and the Erosion of Cor-
porate Criminal Liability, 72 Mp. L. Rev. 1295, 1301 (2013) (“The terms of the agreements are attrac-
tive to the government, because they often provide large penalties, far-reaching corporate compliance
programs with outside monitors approved by the Department, and promises of cooperation by the
companies involved.”); see also Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Mon-
itor: The New Corporate Czar?, 105 MicH. L. Rev. 1713, 1721 (2007) (“Both the government and
the firm have strong incentives to settle the case.”).

13. Erik Paulsen, Imposing Limits on Prosecutorial Discretion in Corporate Prosecution Agreements, 82
N.Y.U. L. Rev. 1434, 1458 (2007) (“|G]overnment prosecutors often have to tangle with well-financed
defendants capable of hiring sophisticated law firms that can match government resources.”).
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penalties,'* create compliance reform,'> and force the corporation to fund its

own internal investigation.!® Second, prosecutors favor N/DPAs because they
do not entail the uncertainty of potentially catastrophic collateral consequences
for the company.!” N/DPAs allow corporations to avoid the collateral conse-
quences often linked to federal indictment,'® avoid costly litigation, and mitigate
risk.!? In effect, N/DPAs allow corporations to institute new policies and satisfy
the demands of prosecutors while addressing concerns about the culpability of
their executives.2°

Despite these advantages over conventional prosecutions, N/DPAs remain
controversial and subject to an ongoing debate about their legitimacy.?! Judge
Jed S. Rakoff prominently critiqued the use of N/DPAs and the DOJ’s focus on
corporate prosecutions*? as morally and technically suspect, suggesting that

14. See F. Joseph Warin & Jason C. Schwartz, Deferred Prosecution: The Need for Specialized Guide-
lines for Corporate Defendants, 23 J. Corp. L. 121, 126 (1997) (“The United States Attorney also noted
that the pre-trial diversion agreement imposed the same sanctions as those which would have re-
sulted from a criminal conviction.” (discussing the Prudential Securities 1994 DPA)).

15. Christopher J. Christie & Robert M. Hanna, A Push Down the Road of Good Corporate Citizenship:
The Deferred Prosecution Agreement Between the U.S. Attorney for the District of New Jersey and Bristol-
Myers Squibb Co., 43 Am. Crim. L. Rev. 1043, 1049 (2006) (citing the prosecutorial goal of “calibrated
reform of a corrupted corporate culture”).

16. Harry First, Branch Office of the Prosecutor: The New Role of the Corporation in Business Crime
Prosecutions, 89 N.C. L. Rev. 23 (2010).

17. See Lisa Kern Griffin, Compelled Cooperation and the New Corporate Criminal Procedure, 82
N.Y.U.L. Rev. 311, 321-22, 379 (2007) (“[DPAs] popularity with prosecutors has increased since
the public opprobrium that followed the Arthur Andersen case, in which the conviction of the account-
ing firm was ultimately overturned, but not before the stigma of indictment drove it out of business
entirely. . . . Prosecutors should make more up-or-down decisions concerning charges against corporate
entities rather than relying on threats alone and seeking flawed intermediate solutions in DPAs.”).

18. See Memorandum from Larry D. Thompson, Deputy Attorney Gen., U.S. Dep't of Justice, to
Heads of Dep’t Components & U.S. Attorneys, Principles of Federal Prosecution of Business Organi-
zations § IX, at 12-13 (Jan. 20, 2003) [hereinafter Thompson Memol, available at http://goo.gl/
F2PJYV; Greenblum, supra note 5, at 1863 (citing the “debilitating collateral consequences” of convic-
tion); Christopher A. Wray & Robert K. Hur, The Power of the Corporate Charging Decision over Corpo-
rate Conduct, 116 Yate LJ. Pocker Part 306, 307 (2007) (explaining “collateral consequences—
especially the loss of licenses, the prospect of suspension, debarment, or exclusion from federal
programs, and analogous administrative effects on the company’s core business—loom large, especially
for the most regulated corporations”). But see Gabriel Markoff, Arthur Andersen and the Myth of the Cor-
porate Death Penalty: Corporate Criminal Convictions in the Twenty-First Century, 15 U. Pa. J. Bus. L. 797,
831 (2013) (arguing and empirically showing that the corporate death sentence of a federal conviction
is rare).

19. See Eugene Illovsky, Corporate Deferred Prosecution Agreements: The Brewing Debate, CRiM. JUST.,
Summer 2006, at 36.

20. See Orland, supra note 8, at 84—85 (“[T]he corporation routinely abandons attorney-client
privilege and agrees not to contradict a detailed statement of culpability that often becomes the blue-
print for prosecution of indicted executives. . . . The rehabilitated corporation adopts codes of ethics
and compliance programs, reports to and may be managed by outside monitors, files detailed reports
to the government, and cooperates with the Justice Department in the prosecution of former senior
executives.”).

21. See Warin & Schwartz, supra note 14; Uhlmann, supra note 12. These two articles represent
one of the earliest critiques and one of the most recent critiques in the N/DPA debate.

22. SEC v. Citigroup Global Mkts. Inc., 827 F. Supp. 2d 328, 332 (S.D.N.Y. 2011) (refusing to
approve the SEC consent judgment because “the proposed Consent Judgment is neither fair, nor rea-
sonable, nor adequate, nor in the public interest”), rev’d, 752 F.3d 285, 297 (2d Cir. 2014) (reversing
Judge Rakoff, stating “to the extent the district court withheld approval of the consent decree. . . . that
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“the failure to prosecute those responsible [for the Great Recession] must be
judged one of the more egregious failures of the criminal justice system in
many years.”>> Others decry N/DPAs as overly burdensome, the result of signif-
icantly unequal bargaining power between the prosecutor and the corporation.?*
Such critics often cite the potential for prosecutorial abuse,?” the lack of gover-
nance expertise,?® and the lack of a proper mandate?’ for the prosecutors who
execute N/DPAs. The existing corporate criminal liability in combination with a
lack of clear DOJ standards for charging businesses may also lead organizations
to adopt unproven compliance programs and create other inefficiencies.?®

constituted an abuse of discretion”). However, the opinion did not go unnoticed. See Patricia Jo, The
“Rakoff Effect”: The Growing Trend of Heightened Judicial Scrutiny of Government Settlements with
Corporate Defendants 7 (2013) (unpublished manuscript), available at goo.gl/IgwFKq.

23. Jed. S. Rakoff, The Financial Crisis: Why Have No High-Level Executives Been Prosecuted?, N.Y.
Rev. Books (Jan. 9, 2014), http://goo.gl/Alg2py; Kara Scannell, Top Judge Criticises DoJ for Not Holding
Individuals Accountable, Fin. Tives (Nov. 12, 2013), http://goo.gl/pOEhqgb (prosecuting companies that
have “sometimes hundreds of innocent individuals” is morally suspect and prosecutors only charging
companies for acts committed by individuals is “technically suspect”).

24. See, e.g., James R. Copland, The Shadow Regulatory State: The Rise of Deferred Prosecution Agree-
ments, Civ. Just. Rep., May 2012, at 1, available at http://www.manhattan-institute.org/html/cjr_14.htm
(noting prosecutors have incredible bargaining power to force companies to “implement onerous train-
ing and reporting programs, hire senior officials to oversee companies’ ‘compliance’ with prosecutors’
legal interpretations, modify sales-force practices and compensation plans, contract with independent
‘monitors’ empowered to dictate modifications to business practices, and even fire and replace direc-
tors or chief executives”); Illovsky, supra note 19, at 37 (noting the significant power held by prose-
cutors with DPAs); see also Richard A. Epstein, The Deferred Prosecution Racket, WaLL St. J., Nov. 28,
20006, at Al4 (stating prosecutors may be abusing the threat of prosecution to coerce companies to
execute DPAs); Brandon L. Garrett, Structural Reform Prosecution, 93 Va. L. Rev. 853, 853 (2007) (not-
ing “some indications of [prosecutorial] overreaching, if perhaps not abuse of prosecutorial discre-
tion”); Paulsen, supra note 13, at 1434 (DPAs “provide prosecutors with a dangerous amount of lever-
age over the corporations they target, creating a bargaining imbalance and a new threat of abuse”).

25. See, e.g., Epstein, supra note 24; Garrett, supra note 24, at 853; Paulsen, supra note 13, at 434
(DPAs “provide prosecutors with a dangerous amount of leverage over the corporations they target,
creating a bargaining imbalance and a new threat of abuse”).

26. See, e.g., Preet Bharara, Corporations Cry Uncle and Their Employees Cry Foul: Rethinking Pros-
ecutorial Pressure on Corporate Defendants, 44 Am. Crim. L. Rev. 53, 112 (2007) (“[P]rosecutors, who
now—often with little or no experience in corporate governance matters—are solely charged with
evaluating whether a company’s compliance program is adequate.”); Christopher A. Wray & Robert
K. Hur, Corporate Criminal Prosecution in a Post-Enron World: The Thompson Memo in Theory and Prac-
tice, 43 Am. Crim. L. Rev. 1095, 1185 (2006) (“But the central question before the prosecutor is the
degree to which the misconduct is attributable solely to rogue employees, or in some way due to the
company’s own failed policies, structures, procedures, or incentives. And corporate governance
mechanisms properly lie at the very heart of that determination: whether the misconduct was in
some way the fault of the business entity itself.”).

27. See, e.g., Jennifer Arlen & Marcel Kahan, Corporate Governance Regulation Through Non-
Prosecution 41 (Apr. 5, 2011) (unpublished manuscript) (on file with The Business Lawyer) (“[Pros-
ecutors| do not have expertise in assessing the optimal system of corporate governance and agency
costs generally.”); David Hess & Cristie L. Ford, Corporate Corruption and Reform Undertakings: A
New Approach to an Old Problem, 41 CorneLL INT'L LJ. 307, 310-11 (2008) (“Prosecutors and enforc-
ers acting on their own have neither the resources nor the mandate to engage in the kind of large-
scale, ongoing interventions into corporations’ corporate governance, culture, policies, and proce-
dures that would be required to fully address deep-seated corporate cultural pathologies.”).

28. Miriam Hechler Baer, Insuring Corporate Crime, 83 Inp. LJ. 1035, 1064 (2008); see also Kim-
berly D. Krawiec, Cosmetic Compliance and the Failure of Negotiated Governance, 81 Wash. U. L.Q. 487
(2003) (pointing out that in response to a vague compliance standard with vicious penalties, compa-
nies will adopt the “best practice” compliance programs dictated by prosecutors in existing N/DPAs).
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There is some consensus among scholars that N/DPAs exert influence on cor-
porate governance.*® A key issue pertaining to the impact of N/DPAs in corporate
governance is the role of the prosecutor in the expansion of corporate governance
via N/DPAs.3° Those favoring the prosecutor’s involvement suggest that prosecu-
tors can promote an ethical corporate culture through enhanced compliance
measures in N/DPAs.3! Under this theory, the DOJ's expansionary tendencies
in N/DPAs are a mere extension of legally mandated compliance requirements.>?
In fact, corporate governance of the respective entity plays a major role in federal
prosecutors’ charging decisions.>® The increased role of independent private sec-
tor oversight may help address the increased complexity of corporate crime and
dwindling public funds.>* Given their education and experience as well as their
ability to fill a void left by the system,3> prosecutors may be uniquely qualified to

29. See Barry A. Bohrer & Barbara L. Trencher, Prosecution Deferred: Exploring the Unintended Con-
sequences and Future of Corporate Cooperation, 44 Am. Crim. L. Rev. 1481, 1486 (2007) (“DPAs have
also taken on a structural component, often obligating corporations to undertake significant corpo-
rate governance reforms such as the addition of ‘independent’ directors, an internal monitor or an
ethics officer.”); John C. Coffee, Jr., Deferred Prosecution: Has It Gone Too Far?, Nat'L L]J., July 25,
2005, at 13 (explaining the 2005 deferred prosecution agreements “intruded deeply into corporate
governance”); Griffin, supra note 17, at 324 (“DPAs thus involve prosecutors in ‘corporate-wide be-
havior modification,” prescribing what is good corporate governance rather than just prohibiting
wrongful conduct.”); Wilson Meeks, Corporate and White-Collar Crime Enforcement: Should Regulation
and Rehabilitation Spell an End to Corporate Criminal Liability?, 40 Corum. J.L. & Soc. Pross. 77, 100
(2006) (“DPAs often mandate that a corporation adopt institutional reforms and best practice corpo-
rate governance, the implementation of which is overseen by the DOJ or a DOJ-appointed monitor.”);
Orland, supra note 8, at 74 (“Requirements that the corporation change corporate governance orga-
nization and responsibility appear with increasing frequency in both DPAs and NPAs.”); Orland,
supra note 8, at 75 (finding 25 out of 44 coded N/DPAs contained corporate governance changes);
Thompson Memo, supra note 18, at 2; see also Cunningham, supra note 4, at 59.

30. Cunningham, supra note 4, at 50.

31. See. e.g., Ryan D. McConnell et al., Plan Now or Pay Later: The Role of Compliance in Criminal
Cases, 33 Hous. J. INT'L L. 509, 584-86 (2011) (touting the benefits of an enhanced compliance pro-
gram: “Companies with reputations for ethical business practices and good corporate governance
tend to have higher stock prices and more satisfied employees. In these and many other regards, a
company’s decision to act legally and ethically can serve as a catalyst for success.”).

32. Miriam Hechler Baer, Governing Corporate Compliance, 50 B.C. L. Rev. 949, 951-52 (2009)
(“[Clorporate compliance has evolved ‘into a universal corporate governance activity.”).

33. John A. Gallagher, Legislation Is Necessary for Deferred Prosecution of Corporate Crime, 43 SUF-
FoLk U. L. Rev. 447, 470 (2010) (“By emphasizing cooperation and reform, prosecutors commandeer
internal investigations and establish their own corporate governance.”); Meitl, supra note 2, at 12—13
(“DPAs then can be seen as an invitation for prosecutors to become an active participant in the cor-
porate governance of a corporation.”); Peter Spivack & Sujit Raman, Regulating the “New Regulators”:
Current Trends in Deferred Prosecution Agreements, 45 Am. Criv. L. Rev. 159, 161 (2008) (“By focusing
more on prospective questions of corporate governance and compliance, and less on the retrospective
question of the entity’s criminal liability, federal prosecutors have fashioned a new role for themselves
in policing, and supervising, corporate America. They have become the New Regulators.”); Thomp-
son Memo, supra note 18, at 8.

34. Thomas F. O'Neil 1l & T. Brendan Kennedy, Answering to a Higher Authority: Sovereign-
Mandated Oversight in the Board Room and the C-Suite, 17 ForpHam J. Core. & Fin. L. 299, 385
(2012) (“As fiscal pressures continue to mount on federal, state and local agencies in the United States
and sovereign entities in other nations, enforcement officials will increasingly turn to independent
private sector oversight as a means of ensuring that corporate transgressors are rehabilitated and be-
come compliant and responsible citizens in commerce.”).

35. Meitl, supra note 2, at 3 (arguing prosecutors’ education and experience are sufficient, outside
experts are readily available, and most DPA decisions do not require extensive business savvy. In ad-
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institute corporate governance changes.>® Others question prosecutors’ posses-
sion of the prerequisite experience in assessing and improving corporate gover-
nance mechanisms.>” Because historically corporate governance fell under state
law,*® some scholars question the DOJ’s authority to expand and police corporate
governance>’ without a proper mandate.*°

Despite the strong indicia of N/DPAs’ corporate governance implications—
federal prosecutors reshaping the governance of leading public corporations
and entire industries—the literature has not comprehensively evaluated the im-
pact of N/DPAs on corporate governance in the United States.*! Studies have

dition, prosecutors are filling “a void left by regulating agencies, boards of directors, and the courts.”);
see Christie & Hanna, supra note 15, at 1051-54 (detailing the Bristol Meyers Squibb DPA, the fed-
eral prosecutor explained, “[olnce we [the DOJ] decided that the separation of the chairman and
CEO’s [sic] position was advisable, we felt that a meeting with the entire board of directors was nec-
essary. We travelled to a regularly scheduled board meeting in Wilmington, Delaware and engaged in
a ninety-minute open exchange with the Board.”); compare Arlen & Kahan, supra note 27, at 41
(“Prosecutors may well have special expertise, through the information they learned in investigating
the firm and through their general law-enforcement expertise, in assessing the benefits of a mandate
in inducing superior policing measures.”); Uhlmann, supra note 12, at 1327-28 (“On the one hand,
prosecutors are well informed about what makes for an ineffective corporate compliance program,
but it does not follow that they have any particular expertise in how to translate that knowledge
into an understanding of what constitutes an effective corporate compliance program.”).

36. Meitl, supra note 2, at 27 (“Some question the competency of prosecutors to engage in such a
foreign field but as this Article has shown, they are in fact qualified to make such decisions. The com-
bination of the education, experience, support staff, and ability to use outside advisors creates a solid
framework for the decision-making. As well, the decisions that confront prosecutors are not as for-
eign as one might guess after closer analysis. In the end, without prosecutorial involvement, there
may be a dearth of oversight and enforcement that seems to be increasingly needed.”).

37. See, e.g., Bharara, supra note 26, at 112 (“prosecutors, who now—often with little or no expe-
rience in corporate governance matters—are solely charged with evaluating whether a company’s
compliance program is adequate”); Wray & Hur, supra note 26, at 1185 (“But the central question
before the prosecutor is the degree to which the misconduct is attributable solely to rogue employees,
or in some way due to the company’s own failed policies, structures, procedures, or incentives. And
corporate governance mechanisms properly lie at the very heart of that determination: whether the
misconduct was in some way the fault of the business entity itself.”).

38. See John S. Baker, Jr., Reforming Corporations Through Threats of Federal Prosecution, 89 CORNELL
L. Rev. 310, 332 (2004).

39. See, e.g., id. at 323 (“[T]he Sentencing Commission has, without clear statutory authority, ab-
rogated the power to regulate corporate governance.”).

40. See, e.g., Arlen & Kahan, supra note 27, at 41 (“[Prosecutors] do not have expertise in assessing
the optimal system of corporate governance and agency costs generally.”); Hess & Ford, supra note
27, at 310-11 (“Prosecutors and enforcers acting on their own have neither the resources nor the
mandate to engage in the kind of large-scale, ongoing interventions into corporations’ corporate gov-
ernance, culture, policies, and procedures that would be required to fully address deep-seated cor-
porate cultural pathologies.”).

41. See Cunningham, supra note 4; Lawrence D. Finder & Ryan D. McConnell, Devolution of Au-
thority: The Department of Justice’s Corporate Charging Policies, 51 St. Louis U. LJ. 1, 35 (2006) (an-
alyzing the existence of different provisions in DPA/NPAs through the Holder and Thompson Memos
through 2006); First, supra note 16; Garrett, supra note 24, at 936 (“Federal prosecutors have stepped
far outside of their traditional role of obtaining convictions, and, in doing so, seek to reshape the
governance of leading corporations, public entities, and ultimately entire industries. This develop-
ment has gone largely unexamined.”); Brandon L. Garrett, Globalized Corporate Prosecutions, 97
Va. L. Rev. 1775, 1870 (2011) (“According to the U.S. Sentencing Commission, the number of
total federal corporate convictions has averaged 210 per year since 2000. This followed a gradual
rise in convictions in the early 1990s when the Commission began collecting data on organizational
convictions (but part of that rise may be due to improved data collection during the 1990s.”); GissoN
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identified prosecutorial and other trends, such as the increasing use of N/DPAs*?
and the high usage of N/DPAs in healthcare and financial industries.*> Garrett
studied the terms in N/DPAs from 2003-2007, showing an increasing trend of
compliance features.** Khanna and Dickinson’s study focused on the use of in-
dependent monitors, finding an increased usage of monitors, as well as an ex-
pansion of the monitors’ powers.* Markoff showed that a federal conviction
rarely results in significant repercussions for the respective corporation.*® Others
considered which government divisions produced the most N/DPAs to show
the variation in the utilization of N/DPAs.*” Orland studied the corporate gover-
nance implications of N/DPAs through 2006, before the proliferation of N/DPAs,
and concluded that N/DPAs produce “profound changes in the administration of
corporate criminal law.”*® Many authors supplemented their empirical findings
with references to individual N/DPAs to support their arguments.*” The largest
published study to date assessed 120 DPAs available through 2008.>°

This article fills a gap in the literature by coding and analyzing the corporate
governance implications of all publicly available N/DPAs. Our database com-
prises 271 N/DPAs [N=271] executed from 1993-2013.5! To preview results,

Dunn, supra note 9; McConnell et al., supra note 31, at 511-14 (analysing the number of DPA/NPAs
with compliance requirements and independent monitors in 2008-2010); Orland, supra note 8, at 75
(“Tables I and II reveal a corporate governance change requirement in 12 of the 20 NPAs and 13 of
the 24 DPAs. Seven of the 24 DPAs require new management. In cases where senior executives have
been indicted, new management boards have been required in 2 of the 8 DPAs and only 2 of the 9
NPAs.”). But see Orland, supra note 8, at 75 (showing through the examination of forty-four agree-
ments that “[r]equirements that the corporation change corporate governance organization and re-
sponsibility appear with increasing frequency in both DPAs and NPAs.”).

42. See, e.g., James T. O'REILLY ET AL., PUNISHING CORPORATE CRIME: LEGAL PENALTIES FOR CRIMINAL AND
REGULATORY VIOLATIONS 132 (2009).

43. See, e.g., id. at 134.

44. Garrett, supra note 24, at 936 (“My empirical study describing the DOJ’s approach can serve as
a foundation for future work investigating those important questions. . . . [P]rosecutors, scholars, and
other actors should make sustained efforts to assess its efficacy and delimit its scope. At minimum,
such efforts could clarify the relationships between courts, Congress, prosecutors, administrative
agencies, and organizations.”).

45. Kathleen M. Boozang & Simone Handler-Hutchinson, “Monitoring” Corporate Corruption: DOJ’s
Use of Deferred Prosecution Agreements in Health Care, 35 Am. J.L. & Mep. 89, 96-97 (2009).

46. Markoff, supra note 18, at 798.

47. See, e.g., Uhlmann, supra note 12, at 1316-19 (highlighting that the Criminal Division and five
U.S. District Attorneys’ offices accounted for a large portion of total N/DPAs executed).

48. Orland, supra note 8, at 46.

49. See O'Neil & Kennedy, supra note 34, at 328 (“Two recent DPAs [Willbros & Technip] en-
tered in the Southern District of Texas are illustrative of current practices in federal corporate inves-
tigations.”); Warin & Schwartz, supra note 14, at 124-28 (citing 4 cases of the earliest N/DPAs); Wray
& Hur, supra note 26, at 1141 (showing the Thompson Memo’s effects through 6 DPAs and 2 NPAs).

50. O'REILLY ET AL., supra note 42, at 122 n.17.

51. 271 executed N/DPAs were publicly available for the years 1993-2013. The authors coded
all 271 N/DPAs for this article. The authors expand upon Professor Orland’s initial analysis of 54
N/DPAs (through 2006) both quantitatively and qualitatively by identifying the most pertinent
N/DPA provisions that affect corporate governance in the United States. Professor Orland considered:
year, venue, duration, offenses, individuals charged, fine, restitution, civil penalty, agency settlement,
acceptance of responsibility, monitor/examiner, public statements, discharge of employees, coopera-
tion, factual statement, hotline, compliance program, new internal controls, waiver of privilege,
waiver of statutes of limitation/Sixth Amendment, new management/board, training program, and
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we show that 97.41 percent [N=264] of the public N/DPAs from 1993-2013 con-
tained relevant corporate governance changes. We find mandated corporate gov-
ernance changes for the respective entities in the following general categories:
(1) Business Changes, (2) Board Changes, (3) Senior Management, (4) Monitoring,
(5) Cooperation, (6) Compliance Program, and (7) Waiver of Rights. We summar-
ize and evaluate the most significant subcategories of governance changes. Our
findings suggest that the corporate governance provisions in N/DPAs have in-
creased substantially since 2002. Our findings also suggest that N/DPAs can
play a significant role in improving corporate governance.”?

The paper has six parts. After a short introduction in Part I, Part II introduces
the basic parameters of N/DPAs and discusses both the historical developments
and current trends in the application of N/DPAs. We evaluate the debate on
N/DPA legitimacy and purpose and analyze the scope and shortcomings of the
debate on N/DPA governance implications and possible governance improve-
ments. Part III evaluates corporate governance implications that are associated
with N/DPAs. Part IV introduces the methodology used in this article by present-
ing the dataset and coding parameters. Part V discusses the results by first pre-
senting descriptive statistics to summarize the basic features of the database and
thereafter evaluating the governance implications of N/DPAs in our dataset.
Part VI ends with a discussion of key findings, an evaluation of the implications
of the data for practitioners, and a summary of implications for N/DPA policy,
highlighting limitations. We suggest that more research is needed to evaluate
the long-term governance implications of N/DPAs and their effects on firm value.

II. COrRPORATE NON- AND DEFERRED PROSECUTION AGREEMENTS

Non- and deferred prosecution agreements are contractual agreements be-
tween the government and a corporate entity that has engaged in some kind of
wrongdoing.>? As part of the agreement, the government may impose sanctions,
such as fines, restitution, institutional changes, and additional reporting duties
for the term of the agreement.>* In exchange for the corporation’s acceptance
of these sanctions, the government agrees not to prosecute in a non-prosecution
agreement, or the government agrees to dismiss filed charges in a deferred pros-
ecution agreement.

The avoidance of collateral consequences is the most commonly cited reason
for the use of N/DPAs.>> Since 2002, the disintegration of Arthur Andersen,>®

self-reporting. Orland, supra note 8, at 71. Professor Orland coded 44 agreements, dating from 1993
to 2006.

52. See infra Part V.3.

53. Greenblum, supra note 5, at 1864.

54. See Resnik & Dougall, supra note 6.

55. See, e.g., Garrett, supra note 24, at 879 (“[Aln indictment has such great collateral conse-
quences on the entire entity and also blameless employees, shareholders, consumers, and creditors.”).

56. Spivack & Raman, supra note 33, at 165-66 (The indictment of Arthur Anderson “effectively
put the eighty-nine-year-old firm out of business and forced tens of thousands of people to find new
jobs. It also had a dramatic effect on the accounting industry, by turning the ‘Big 5 into the ‘Big 4.”
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with the substantial loss of firm value and 28,000 jobs, is commonly equated
with the term “collateral consequences of corporate criminal indictment.”” Col-
lateral consequences can include the forfeiture of licenses or privileges such
as government contracts as a result of convictions under federal law.>® Many
commentators argue for the conventional wisdom that a corporate criminal
indictment equates to a “corporate death penalty.” Others see this as an over-
statement.® Several recent plea deals call into question the ‘death penalty’ the-
ory. In 2014, PNB Paribas pled guilty to conspiring to violate the International
Emergency Powers Act®! and paid a record fine of $8.97 billion for a long-
running scheme to disguise billions of dollars in prohibited transactions.®? In ad-
dition to PNB Paribas, Credit Suisse also pled guilty to helping clients commit
tax evasion but kept its investment banking license.®?

The literature discusses different objectives and incentives for parties to exe-
cute N/DPAs,®* including the incentives for the corporation to avoid a criminal

(internal citations omitted)). But see Markoff, supra note 18, at 831 (providing empirical evidence that
the federal indictment death penalty for corporations is extremely rate).

57. Paulsen, supra note 13, at 1445 (explaining that collateral consequences are “typified by the
Arthur Andersen collapse”).

58. See 33 U.S.C. § 1368(a) (2012) (prohibiting federal contracting with any person convicted
under the Clean Water Act “until the [EPA] Administrator certifies that the condition giving rise
to such conviction has been corrected”); Copland, supra note 24, at i—ii (“[B]usinesses in some indus-
tries can be debarred from government contracting or denied government licenses upon an indict-
ment or conviction.”); Greenblum, supra note 5, at 1863 (“Corporate offenders are uniquely suscep-
tible to the license forfeiture and ineligibility for government contracts that may be triggered by a
conviction.”).

59. See, e.g., Markoff, supra note 18, at 811; see also Dane C. Ball & Daniel E. Bolia, Ending A De-
cade of Federal Prosecutorial Abuse in the Corporate Criminal Charging Decision, 9 Wyo. L. Rev. 229, 248
(2009) (noting that Arthur Andersen’s demise was “death by indictment”); Bharara, supra note 26, at
73 (describing that corporations “may not be able to survive indictment, much less conviction and
sentencing . . . ‘[s]ince an indicted firm is a dead firm, a decision to defend an indictment is suicide™);
Kathleen F. Brickey, Andersen’s Fall from Grace, 81 Wash. U. L.Q. 917, 921 (2003) (“As Andersen’s
lawyers put it, a criminal indictment would be tantamount to a death sentence for the firm, unfairly
imposing punishment before trial.”).

60. See Gregory M. Gilchrist, Condemnation Without Basis: An Expressive Failure of Corporate Pros-
ecutions, 64 Hastings L.J. 1121, 1156 (2013) (“The coercion point [that because an indictment is a
death penalty, corporations have no power negotiating with the DOJ] can be overstated when it
comes to corporations. Corporations do fear indictment, but they do not simply roll over at the men-
tion of possible criminal penalties. It is not the case that corporations never proceed to trial: They
do.”); see also Peter J. Henning, Corporate Criminal Liability and the Potential for Rehabilitation, 46
Am. Criv. L. Rev. 1417, 1432 (2009); Markoff, supra note 18, at 831 (offering empirical support
against the death penalty hypothesis).

61. Plea Agreement, United States v. BNP Paribas S.A., No. 1:14-cr-00460-LGS (S.D.N.Y. July 9,
2014).

62. Devlin Barrett, Christopher M. Matthews & Andrew R. Johnson, BNP Paribas Draws Record
Fine for ‘Tour de Fraud,” WALL St. J. (June 30, 2014), http://goo.gl/vwgqMIN.

63. Katharina Bart, Karen Freifeld & Aruna Viswanatha, Credit Suisse Guilty Plea Has Little Imme-
diate Impact as Shares Rise, REuTErs (May 20, 2014 5:16 PM), http:/goo.gl/d10iPM (“Credit Suisse saw
little immediate impact on Tuesday after it became the largest bank in decades to plead guilty to a
U.S. criminal charge and will pay more than $2.5 billion in penalties for helping Americans evade
taxes.”).

64. See, e.g., Khanna & Dickinson, supra note 12, at 1721 (“Both the government and the firm
have strong incentives to settle the case. For the government, corporate crime cases are difficult, com-
plex, and expensive cases to prosecute and tend to use a great deal of resources.”).
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indictment.®> Some assert that the government can police and sanction more or-
ganizations through the use of N/DPAs,°° which increases efficiency.®” Others
believe that corporate defendants are typically more sophisticated and well cap-
italized than an individual one, enabling the government to avoid a long, drawn-
out fight.®® The government typically has extraordinary bargaining power at the
pre-charging stage, enabling it to extract fines and sanctions similar to those from
a criminal conviction® without the risk and cost of a trial.”® Yet others suggest
that the results obtainable via N/DPAs may be preferable to the remedies avail-
able in the court system because prosecutors and companies can work together
in innovative and adjustable ways to address existing problems and improve
governance appropriately for the respective corporation.”!

A. HistoricAL BACKGROUND

Since the inception of N/DPAs in 1914,72 their use in the corporate context
has increased exponentially since the 1990s.”> A core development for the in-
creasing use of N/DPAs in the corporate context was the introduction of Chapter
Eight, Sentencing of Organizations, in to the Federal Sentencing Guidelines
Manual in 1991. The DQOJ incorporated Chapter 8 into the Federal Sentencing
Guidelines Manual as a response to the increase in corporate criminal prosecu-
tions in the 1990s.7* Chapter Eight was designed to ensure that the sanctions
imposed upon organizations and their agents provide adequate deterrence and

65. See id. (“The avoidance of severe reputational losses may be significant enough to motivate
firms and executives to settle.”).

66. See, e.g., Garrett, supra note 24, at 855 (“prosecuting large organizations far more often”).

67. Uhlmann, supra note 12, at 1324 (noting the usage of DPAs and DPAs: “It is a simple cost-
benefit analysis. The benefits are equal or greater than prosecution, and the costs are less.”).

68. See, e.g., Khanna & Dickinson, supra note 12, at 1721 (“[Clorporations normally have access
to greater resources than the average criminal defendant, which increases the likelihood of a vigorous
defense and potential appeals.”).

69. Christie & Hanna, supra note 15, at 1043 (DPAs “permit us to achieve more than we could
through court-imposed fines or restitution alone. These agreements, with their broad range of reform
tools, permit remedies beyond the scope of what a court could achieve after a criminal conviction.”).

70. Khanna & Dickinson, supra note 12, at 1721 (“Thus, from the government’s perspective, it
might be better to obtain something certain through a settlement rather than to take its chances
with a lengthy, complex, and expensive trial.”).

71. See, e.g., Christie & Hanna, supra note 15, at 1043 (“[Those terms] permit us to achieve more
than we could through court-imposed fines or restitution alone. These agreements, with their broad
range of reform tools, permit remedies beyond the scope of what a court could achieve after a crim-
inal conviction.”).

72. See James A. INCIARDI ET AL., DRUG CONTROL AND THE COURTS 25 (1996) (quoting Chicago Judge
Jacob Braude referring to the psychological impact of prosecution and conviction on juvenile offend-
ers); GENNARO F. Vito & DeBorAH G. WILSON, THE AMERICAN JUVENILE JUSTICE SYSTEM 22 (1985); Joel
Cohen & Jonathan Liebman, Pretrial Diversion: An Alternative to Full Federal Prosecution?, N.Y. L],
Apr. 6, 1994, at 1; Greenblum, supra note 5, at 1866.

73. O’REILLY ET AL., supra note 42, at 132 (noting an average of 2 N/DPAs a year from 1992 to 2002,
an average of 11 per year from 2003 to 2006, and about 28 per year from 2006 to 2008).

74. Markoff, supra note 18, at 803 (noting that corporate prosecutions were a “minor part of
American law” until the 1990s. “[TlThe DOJ began to ramp up corporate prosecutions during the
1990s.”).
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incentives for organizations to maintain internal mechanisms for detecting, re-
porting, and preventing criminal conduct.”

The first corporate NPA was recorded in 1991.7° It was executed between the
DOJ and Salomon Brothers, settling allegations of false and unauthorized bids.””
The settlement included the DOJ’s Civil and Antitrust Divisions, the U.S. Secu-
rities and Exchange Commission (“SEC”), and the U.S. Attorney for the Southern
District of New York. The U.S. Attorney did not seek criminal charges as a result
of Salomon’s cooperation with the investigation.”®

Only three years later, in 1994, the first corporate DPA was executed between
Prudential Securities’® and the U.S. Attorney’s office for the Southern District of
New York.8° The U.S. Attorney had charged Prudential Securities with securities
fraud for misleading investors in the sales of limited partnerships®! but agreed to
enter into the DPA partially because the DPA ensured similar sanctions as a crim-
inal conviction and additionally avoided collateral damage resulting from a pros-
ecution, such as harm to employees and investors.82 The DOJ cited Prudential’s
willingness to cooperate,8* acknowledgement of wrongdoing, the improved com-
pliance program, installation of new management, and restitution payments to
investors as the primary reasons to enter into the DPA.®* The DPA required

75. U.S. SENTENCING GUIDELINES MANUAL ch. 8, introductory cmt. (1991) [hereinafter GUIDELINES
Manvat 1991], available at http://goo.gl/b3Rz4x; see Ball & Boila, supra note 59 (discussing the his-
tory of corporate criminal liability and the changes to DOJ guidance from 1991-2008). Chapter Eight
outlined factors for determining corporate culpability: (1) steps taken by organization prior to the
offense to prevent and detect criminal conduct, (2) the level and extent of involvement in or tolerance
of the offense by certain personnel, and (3) the organization’s actions after an offense has been com-
mitted. GUIDELINES MaNuAL 1991, supra, at 347. Tt outlined four factors that call for an increased pun-
ishment: (1) involvement in or tolerance of criminal activity, (2) prior history, (3) violation of an
order, and (4) obstruction of justice. Id. at 362-64 (§ 8C2.5 Culpability Score). Mitigating factors
included: (1) effective program to prevent and detect violations of law and (2) self-reporting, coop-
eration, and acceptance of responsibility. Id. at 364-65.

76. Rachel Delaney, Comment, Congressional Legislation: The Next Step for Corporate Deferred Pros-
ecution Agreements, 93 MarQ. L. Rev. 875, 878 (2009) (“The first unofficial DPA occurred in 1992 and
grew out of the government’s investigation of Salomon Brothers for a securities fraud violation.”);
Greenblum, supra note 5, at 1872; see also Spivack & Raman, supra note 33, at 163-64.

77. Press Release, U.S. Dep’t of Justice, Department of Justice and SEC Enter $290 Million Settle-
ment with Salomon Brothers in Treasury Securities Case (May 20, 1992), available at http://goo.gl/
XU9ZJH.

78. Richard Breeden, Chairman, U.S. Sec. & Exch. Comm’n, Statement at Press Conference An-
nouncing Filing of Complaint Against Salomon Brothers (May 20, 1992).

79. Greenblum, supra note 5, at 1873.

80. Delaney, supra note 76, at 879 (“[T]he Prudential agreement was viewed as rare and unusual
because it was one of the first of its kind.”); Orland, supra note 8, at 59 (“Prudential Securities is the
nation’s first comprehensive formal federal corporate deferred prosecution agreement.”).

81. See United States Attorney’s Office, Announcement of Filing of Criminal Complaint Against
Prudential Securities Incorporated (Oct. 27, 1994); see also Sharon Walsh, At Prudential, The Fraud
Case that Won't Die; Investigation of Partnership Sales Continue Despite Huge Settlement, Wash. Posr,
Feb. 13, 1994, at H1.

82. Letter from Mary Jo White, U.S. Attorney for the Southern Dist. of N.Y., to Scott W. Muller &
Carey R. Dunne, Prudential Counsel (Oct. 27, 1994) [hereinafter White Letter], available at http://
goo.gl/Eqxd]x.

83. Deferred Prosecution Agreement, United States v. Prudential Securities, Inc., No. 1:94-mj-
02189 (S.D.N.Y. Oct. 27, 1994) [hereinafter Prudential DPA], available at http://goo.gl/kOOE36.

84. Warin & Schwartz, supra note 14, at 126; White Letter, supra note 82.
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the appointment of an outside director to serve as an ombudsman in charge of
complaints about ethics and compliance and the director’s submission of quar-
terly compliance reports to the DOJ and Prudential’s board.®

The introduction of N/DPAs in Salomon and Prudential and their effect on
corporate criminal prosecutions created a lasting controversy and prompted
the government to publish a number of memoranda to aid U.S. Attorneys in de-
termining whether to charge corporations or use alternative means for achieving
the DOJ’s goals. On June 16, 1999, Deputy Attorney General Eric Holder distrib-
uted a memorandum titled Bringing Criminal Charges Against Corporations.®®
The guidance in the memorandum’s cooperation section was controversial®’
because, among other suggestions, it encouraged prosecutors to consider corpo-
rations’ waiver of attorney-client and work-product privileges as factors in deter-
mining willingness to cooperate.88 However, the memorandum explicitly noted
that the factors were meant as optional guidelines.8°

Following the Holder Memorandum, the SEC released a report in 2001 (the
“Seaboard Report”) declining to pursue an enforcement action against Sea-
board, Inc. for wrongdoing committed by its subsidiary’s controller.”® The
SEC noted various favorable actions taken by the company, including refusal
to invoke attorney-client privilege or work-product privilege, firing the control-
ler and two supervisors, reporting the need to restate financial statements, un-
dertaking an internal investigation, providing the SEC with the company’s initial
findings, as well as overall good cooperation with the SEC.?! In considering the
pursuit of an enforcement action, the SEC is evaluating various factors with an
emphasis on the company’s cooperation with the government, swiftness of the
action taken by the company, and the installation of a compliance program.”?

85. Prudential DPA, supra note 83, at 3 (the agreement required a $330 million payment to the
SEC for an investor fund).

86. Memorandum from Eric H. Holder, Jr., Deputy Attorney Gen., U.S. Dep't of Justice, to Heads
of Dep’t Components & U.S. Attorneys, Bringing Criminal Charges Against Corporations (June 16,
1999) [hereinafter Holder Memo]. The memo lists additional factors for prosecutors to consider
when deciding to charge a corporation: (1) the nature and seriousness of the crime, (2) the pervasive-
ness of wrongdoing within the corporation, (3) the corporation’s past history of similar conduct,
(4) cooperation and voluntary disclosure, (5) compliance programs established by corporate manage-
ment to prevent and detect misconduct, (6) restitution and remediation, (7) collateral consequences,
and (8) appropriateness of non-criminal alternatives to prosecution. Id.

87. See Lance Cole, Corporate Criminal Liability in the 21st Century: A New Era?, 45 S. Tex. L. Rev.
147, 147 (2003); David M. Zornow & Keith D. Krakaur, On the Brink of a Brave New World: The Death
of Privilege in Corporate Criminal Investigations, 37 Am. Criv. L. Rev. 147, 147 (2000).

88. Holder Memo, supra note 86, § VI.A.

89. Id. at intro. (“These factors are, however, not outcome-determinative and are only guidelines.
Federal prosecutors are not required to reference these factors in a particular case, nor are they re-
quired to document the weight they accorded to specific factors in reaching their decision.”).

90. Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship and Cooperation to Agency Enforcement Decisions, Ex-
change Act Release No. 44969, 76 SEC Docket 220 (Oct. 23, 2001) [hereinafter Seaboard Report].

91. Id. at 1.

92. Id. at 2; see. Wray & Hur, supra note 26, at 1109 (“[T]he Report essentially identifies four broad
measures of a company’s cooperation: (1) self-policing prior to discovery of misconduct (i.e., the ex-
istence of effective compliance procedures); (2) thorough review and self-reporting of misconduct
upon discovery to regulators; (3) remediation (including dismissing or appropriately disciplining
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The DOJ's Thompson Memorandum updated the factors to be considered by
the DOJ when charging a corporation®® and largely mirrored the SEC’s Seaboard
Report.”* The Thompson Memorandum added another element to the factors
considered in the Holder Memorandum: the adequacy of the prosecution of indi-
viduals responsible for the corporation’s malfeasance, but it contained no guid-
ance on the additional factor.”® The most significant change in the Thompson
Memorandum was its “increased emphasis on and scrutiny of the authenticity
of a corporation’s cooperation” and the efficacy of its corporate governance mech-
anisms.”® These mandates in the Thompson Memorandum were intended to ad-
dress concerns about corporations’ artificial cooperation and fake compliance pro-
grams.”” The Thompson Memorandum did not suggest that the framework was
optional,”® making the factors integral to every prosecution of business crimes.”

Reacting to the Thompson Memorandum’s continuing consideration of corpo-
rations’ waiver of attorney-client and work-product privileges as factors in deter-
mining a corporation’s willingness to cooperate, the American Bar Association
(“ABA”) created a Task Force on the Attorney-Client Privilege in September
2004.1% Eventually, on May 19, 2004, the U.S. Sentencing Commission amended
Chapter Eight of the U.S. Sentencing Guidelines, nullifying the requirement of
waiving the attorney-client and work-product privileges for a reduction in culpa-
bility score.10!

wrongdoers, compensating those adversely affected, and instituting internal controls and procedures
to prevent recurrence); and (4) cooperation with law enforcement authorities.”).

93. Thompson Memo, supra note 18, at intro. (“These revisions draw heavily on the combined
efforts of the of the Corporate Fraud Task Force and the Attorney General’'s Advisory Committee to
put the results of more than three years of experience with the principles into practice.”).

94. Wray & Hur, supra note 26, at 1109 (“All of these factors are echoed in the Thompson
Memo. . . .").

95. Thompson Memo, supra note 18, § IL.A. Whereas the other eight factors each contained a par-
agraph titled “General Principle” which outlined the factor in more detail followed by a multiple par-
agraph “Comment,” the new factor did not have a general principle explanation nor a commentary.

96. Thompson Memo, supra note 18, at intro.

97. Id. at intro (“The main focus of the revisions is increased emphasis on and scrutiny of the
authenticity of a corporation’s cooperation. Too often business organizations, while purporting to co-
operate with a Department investigation, in fact take steps to impede the quick and effective exposure
of the complete scope of wrongdoing under investigation. . . . The revisions also . . . ensure that [cor-
porate governance mechanisms| are truly effective rather than mere paper programs.”).

98. Cf. Holder Memo, supra note 86, at intro. (“These factors are . . . only guidelines. Federal
prosecutors are not required to reference these factors in a particular case, nor are they required
to document the weight they accorded specific factors in reaching their decision.”).

99. See U.S. ATTORNEY'S MANUAL, TiTLE O: CRIMINAL RESOURCE MaNuaL § 162 (2014), available at
http://goo.gl/n8bjYX (“In conducting an investigation, determining whether to bring charges, and ne-
gotiating plea agreements, prosecutors must consider the [nine Thompson Memorandum] factors. . . .”
(emphasis added)); Thompson Memo, supra note 18, at intro. (“[P]rosecutors and investigators in
every matter involving business crimes must assess the merits of seeking the conviction of the busi-
ness entity itself.”); United States v. Stein, 435 F. Supp. 2d 330, 338 (S.D.N.Y. 2006) (“Unlike its
predecessor [the Holder Memorandum], however, the Thompson Memorandum is binding on all
federal prosecutors.”).

100. Am. BArR Ass'N Task FORCE ON ATTORNEY-CLIENT PRIVILEGE, REPORT TO THE HOUSE OF DELEGATES 3
(2006) [hereinafter ABA Report], available at http://goo.gl/fMNirm.

101. Sentencing Guidelines for United States Courts, 69 Fed. Reg. 28994, 29021 (May 19, 2004)
(“Waiver of attorney-client privilege and of work product protections is not a prerequisite to a reduc-
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The DOJ only half-heartedly reacted to the concerns raised by the ABA with
regard to the Thompson Memorandum. On October 21, 2005, Robert D. McCal-
lum, Jr., Acting Deputy Attorney General, issued a memorandum with the sub-
ject Waiver of Corporate Attorney Client and Work Product Protection.!%? The
McCallum Memo did not replace the Thompson Memorandum; it only supple-
mented it and did little, if anything, to quell the widespread use of attorney-client
and work-product privilege waivers in DPAs.1%> The McCallum Memorandum
referenced the Thompson Memorandum factor regarding cooperation including
waiver of attorney-client and work-product protection. To attain uniformity
within a district,'%* the McCallum Memorandum directed each district to follow
a best practice for “establish[ing] a written waiver review process.”*%>

Eventually, in 2006, political pressure against both the Thompson and McCal-
lum Memos increased substantially.!%® Both the Senate and the House held hear-
ings on the issue of waiving attorney-client privilege.!°” During the hearings, the
Coalition to Preserve the Attorney Client Privilege presented survey findings
showing overwhelming support for the privilege.!°® The ABA and the U.S.
Chamber of Commerce also supported the cause.!%” However, the government
did not amend its guidance.

Additional pressure for adjustments in DPA practices came from the judiciary.
In 2005, KMPG, the auditor of Arthur Andersen, entered into a DPA with the
DOJ.'° Former employees of KMPG brought suit against the DOJ, claiming
the DPA contained unconstitutional provisions specifically infringing their
Fifth and Sixth Amendment rights.!'! The prosecutor for the DOJ had followed
the guidance in the Thompson Memorandum, providing that paying attorney’s

tion in culpability score . . . unless such waiver is necessary in order to provide timely and thorough
disclosure of all pertinent information known to the organization.”).

102. Memorandum from Robert D. McCallum, Jr., Acting Deputy Attorney Gen., to Heads of
Dep’t Components & U.S. Attorneys, Waiver of Corporate Attorney-Client and Work Product Pro-
tection (Oct. 21, 2005) [hereinafter McCallum Memol, available at http://goo.gl/Je76P4.

103. Keith Paul Bishop, The McNulty Memo—Continuing the Disappointment, 10 Chap. L. Rev. 729,
736 (2007).

104. See Finder & McConnell, supra note 41, at 29-30 (“The policy was intended to provide some
flexibility and autonomy across different offices, but aimed for uniformity within each office.”).

105. McCallum Memo, supra note 102, at 1.

106. See Bishop, supra note 103, at 737; ABA Reporr, supra note 100, at 3.

107. White Collar Enforcement: Attorney-Client Privilege and Corporate Waivers: Hearing Before the
Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. of the Judiciary, 109th Cong.
112 (2006), available at http://goo.gl/RDkOnn; The Thompson Memorandum’s Effect on the Right to
Counsel in Corporate Investigations: Hearing Before the S. Comm. of the Judiciary, 109th Cong. 835
(2006), available at http://goo.gl/mOZujM.

108. White Collar Enforcement: Attorney-Client Privilege and Corporate Waivers: Hearing Before the
Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the Judiciary, 109th Cong.
69 (2006) (Appendix C: The Decline of the Attorney-Client Privilege in the Corporate Context).

109. ABA Reporr, supra note 100; U.S. CHAMBER OF COMMERCE, REPORT ON THE CURRENT ENFORCEMENT
PROGRAM OF THE SECURITIES AND EXCHANGE CommissioN 35-36 (2006), available at http://goo.gl/ReOFZG,;
Press Release, U.S. Chamber of Commerce, Chamber Warns of Erosion of Attorney-Client Privilege
(Mar. 6, 2006), available at http://goo.gl/6]FElo.

110. Deferred Prosecution Agreement, United States v. KPMG, LLP, No. 05-0903 (S.D.N.Y. Aug.
29, 2005), available at http://goo.gl/ChPrxU.

111. United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y. 2000).
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fees was a factor weighing against a corporation’s cooperation.!!? Judge Kaplan
of the Southern District of New York held in U.S. v. Stein that the DOJ’s insis-
tence on KPMG’s discontinuance of paying for attorney’s fees of its employees
was a breach of those employees’ Fifth and Sixth Amendment rights.!!? In con-
trast with the Thompson Memorandum, Judge Kaplan opined that paying attor-
ney’s fees “will not be considered in determining whether KPMG has complied
with the DPA."!1#

In part capitalizing on the mounting political pressure and opposition to gov-
ernment DPA practices, on December 8, 20006, Senator Arlen Specter introduced
the Attorney-Client Privilege Protection Act.'!> The bill was designed to preserve
the attorney-client privilege and work-product protections available to corpora-
tions. Had the bill passed, it would have restricted the most controversial aspects
of the Thompson Memorandum by curtailing the government’s ability to con-
sider waiver of the attorney-client privilege and work-product protections in de-
termining whether a corporation is cooperating with the government.!!®

Four days after the introduction of Senator Specter’s bill, the DOJ released new
guidance, in the form of the McNulty Memorandum, which superseded the
Thompson and McCallum Memoranda.!!” The McNulty Memorandum addresses
the two largest public concerns: (1) waiving of attorney-client and work-product
protections and (2) advancing attorney’s fees.!!® The McNulty Memorandum in-
cluded the same nine factors as the Thompson Memorandum, but it softened the
DQOJ’s stance on the requirement of attorney-client and work-product privilege
waivers.''? The memorandum allowed the waiver of the protections when a “le-
gitimate need for the privileged information” existed.'?° To determine if waiver of
privileges and protections was appropriate, the memorandum contained a four-
factor test, balancing the policy considerations for the protections against the
law enforcement needs of the government.!?! The McNulty Memorandum also

112. Thompson Memo, supra note 18, at 7-8.

113. Stein, 435 F. Supp. 2d at 382.

114. Id.

115. Attorney-Client Privilege Protection Act of 2006, S. 30, 109th Cong.; see Bishop, supra note
103, at 737.

116. Ball & Boila, supra note 59, at 253-54.

117. Memorandum from Paul McNulty, Deputy Attorney Gen., to Heads of Dep’t Components &
U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (Dec. 12, 2006) [herein-
after McNulty Memol, available at http://goo.gl/f6zF10.

118. See Bishop, supra note 103, at 738.

119. McNulty Memo, supra note 113, at 8 (“Waiver of attorney-client and work product protec-
tions is not a prerequisite to a finding that a company has cooperated in the government’s investiga-
tion. . . . Prosecutors may only request waiver of attorney-client or work product protections when
there is a legitimate need for the privileged information to fulfill their law enforcement obligations.”).

120. Id. at 8.

121. Id. at 9. The test considered: (1) the likelihood and degree to which the privileged informa-
tion will benefit the government’s investigation, (2) whether the information sought can be obtained
in a timely and complete fashion by using alternative means that do not require waiver, (3) the com-
pleteness of the voluntary disclosure already provided, and (4) the collateral consequences to a cor-
poration of a waiver. Id. Depending on the type of privileged information requested, prosecutors
needed written authorization from either the Assistant Attorney General or the Deputy Attorney Gen-
eral. Id. at 9-10. The memo classified information into two categories. Category I information was
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expanded the cooperation factor and addressed the payment of attorney’s fees, 22
reiterating the language highlighted in the Stein case: “Prosecutors generally
should not take into account whether a corporation is advancing attorney’s fees
to employees.”'?> The memorandum did not silence the critics of the DOJ’s
charging policies.1?*

Most commentators and the bar were dissatisfied.!?> The McNulty Memoran-
dum still provided ample opportunity for prosecutors to use the corporate de-
fendant’s lack of willingness to waive attorney-client privilege in the cooperation
determination!2® and the attorney’s fees provision had similar shortcomings. Se-
nator Arlen Specter introduced the Attorney-Client Privilege Protection Act of
2008.127 The revised version of the bill included most of the provisions from
the 2006 bill.}?8 However, it expanded its original scope to cover all government
agencies and enforcement decisions as well as charging decisions.!2°

Finally, with the release of the Filip Memorandum on August 28, 2008, the
DOJ provided its latest installment of guidance for charging corporations.!3°
This guidance is unique in that the principles were codified into the United
States Attorney’s Manual.!! The Filip Memorandum recites the same nine

“purely factual information.” It could include “copies of key documents, witness statements, or purely
factual interview memoranda regarding the underlying misconduct, organization charts created by
company counsel, factual chronologies, factual summaries, or reports.” Id. at 9. Requests for this in-
formation required written authorization from U.S. Attorney and a consultation with the Assistant
Attorney General. Id. If Category I information was not sufficient, Category II information could
be requested. Category II information included “attorney-client communications or non-factual attor-
ney work product,” for example, “legal advice given to the corporation before, during, and after the
underlying misconduct occurred.” Id. at 10. Category II information required written authorization
from the Deputy Attorney General. Id.

122. Id. at 7-12 (cooperation); Bishop, supra note 103, at 738 (attorney’s fees).

123. McNulty Memo, supra note 118, at 11.

124. See Bishop, supra note 103, at 737-43 (“For example, American Bar Association President
Karen Mathis stated that “[tJhe Justice Department’s new corporate charging guidelines for federal
prosecutors fall far short of what is needed to prevent further erosion of fundamental attorney-client
privilege, work product, and employee protections during government investigations.”).

125. See, e.g., id.; The McNulty Memorandum’s Effect on the Right to Counsel in Corporate Investiga-
tions: Hearing before the Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. of
the Judiciary, 110th Cong. 24 (2007), available at http://goo.gl/wdMGf; Examining Approaches to Cor-
porate Fraud Prosecutions and the Attorney-Client Privilege Under the McNulty Memo: Hearing Before the
S. Comm. on the Judiciary, 110th Cong. 280 (2007), available at http://goo.gl/tFUiTd.

126. McNulty Memo, supra note 117, at 9-10. Failing to waive protections on factual information
(Category 1) could still be counted against the corporation’s cooperation. The memo only protected
refusals to waive protection on Category Il information from being considered against the corpora-
tion’s cooperation factor.

127. Auorney-Client Privilege Protection Act of 2008, S. 3217, 110th Cong.; Ball & Boila, supra
note 59, at 257.

128. Autorney-Client Privilege Protection Act of 2006, S. 30, 109th Cong.; see Ball & Boila, supra
note 59, at 257-58.

129. Autorney-Client Privilege Protection Act of 2008 § 3(b).

130. Memorandum from Mark Filip, Deputy Attorney Gen., to Heads of Dep’t Components &
U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (Aug. 28, 2008) [herein-
after Filip Memo], available at http://goo.gl/INThj; First, supra note 16, at 56-57; ¢f. Uhlmann, supra
note 12, at 1330 (“Justice Department went too far when it amended the Principles of Federal Pros-
ecution for Business Organizations in 2008.”).

131. See U.S. DEP'T OF JUSTICE, UNITED STATES ATTORNEY'S MANUAL § 9-28.710 (2008), available at
http://goo.gl/Qcj8NS5. The Filip guidance appears to entail a contradiction. The opening paragraph
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factors seen in the Thompson Memorandum!>? but adds two important as-
pects.}>? It replaces the McNulty attorney-client waiver rule (including two cat-
egories of information) with a single category rule and it changes the definition
of cooperation.!3* The memorandum defines cooperation as “disclosure of the
relevant facts concerning such misconduct™?> and recognizes that only the indi-
viduals acting on behalf of a corporation can know facts. The Filip Memorandum
acknowledges that organizations that are made aware of misconduct typically
conduct an internal investigation, which may include “a process that may confer
attorney-client privilege or attorney work product protection.”*3® Moreover, the
Filip Memorandum forbids prosecutors from considering payment of attorney’s
fees for employees as a factor in cooperation.!3”

B. LeGitiMAcYy CONCERNS

Several core characteristics often associated with N/DPAs have raised concerns
about their legitimacy in the literature. Critics have argued that reformation of
corporations is outside the realm of the prosecutor’s office,'38 citing the creation
of Sentencing Guidelines as opening the floodgate that allowed prosecutors to
reform corporations through prosecution.!*® Many are concerned about prose-
cutorial abuse'*® and unequal bargaining power.'*! Privilege waivers especially

opines the principles “will be binding on all federal prosecutors within the Department of Justice.”
Filip Memo, supra note 130, at intro. On the other hand, the last paragraph concludes the principles
“provide only internal Department of Justice guidance. They are not intended to, do not, and may not
be relied upon to create any rights, substantive or procedural, enforceable at law by any party in a
matter civil or criminal.” Filip Memo, supra note 130, at 21; see Ball & Boila, supra note 59, at
259 (“Thus, the Guidelines are not truly binding.”).

132. Filip Memo, supra note 130, at 3—4; ¢f. Thompson Memo, supra note 18, at 3—4.

133. Filip Memo, supra note 130, at 3—4; see Susan B. Heyman, Bottoms-Up: An Alternative Ap-
proach for Investigating Corporate Malfeasance, 37 Am. J. Crim. L. 163, 177-78 (2010).

134. Filip Memo, supra note 130, at 8 (“waiving the attorney-client and work product protections
has never been a prerequisite under the Department’s prosecution guidelines for a corporation to be
viewed as cooperative”).

135. Id. at 9.

136. Filip Memo, supra note 130, at 10; see Heyman, supra note 133, at 178 (“[T]his focus may
prove to be a distinction without a difference.”); see also Mark J. Stein & Joshua A. Levine, The Filip
Memorandum: Does It Go Far Enough?, N.Y. LJ., Sept. 11, 2008, at 4. (“Ironically, the Filip Memo may

actually lessen the procedural protections that the McNulty Memo offered . . . [because] no approvals
are required for a prosecutor to seek factual material even where its provision may require a privilege
waiver.”).

137. Filip Memo, supra note 130, at 13.

138. See, e.g., Baker, supra note 38, at 312—13 (“[Flederal criminal law does not address corporate
reform. . . . “Congress’s delegation of power in criminal matters . . . has allowed executive and indepen-
dent agencies to implement policies that Congress might never approve if it actually voted on them.”).

139. See, e.g., Baker, supra note 38, at 313 (“Most importantly, the Supreme Court’s decision in Mis-
tretta v. United States, rejecting separation-of-powers challenges to Congress’s creation of the Sentenc-
ing Commission within the judicial branch and the conferral on it of legislative authority over sentenc-
ing, made it possible to reform ‘corporate culture’ through actual and threatened prosecution.”).

140. See, e.g., Bharara, supra note 26, at 113 (“Only a narrower, better-fitting corporate liability
rule will achieve preferred levels of discretion and respect for the rights and privileges of individual
defendants.”).

141. See Paulsen, supra note 13, at 1437; Matt Senko, Prosecutorial Overreaching in Deferred Pros-
ecution Agreements, 19 S. CaL. INTERDISC. LJ. 163, 163-64, 180 (2009) (“It is clear that the government
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have raised concerns over constitutionality and abuse of prosecutorial discre-
tion.1*? Critics also note that N/DPAs may not be subject to the same contract
defenses as plea agreements'*® and that they may create new negative external-
ities'** and undermine the rule of law.'*> Others see reformation of corporations
via N/DPAs as a second choice preference to punishing and deterring bad behav-
ior!*® and suggest the leniency created by N/DPAs may result in suboptimal pol-
icy outcomes.1*7

Despite the legitimacy concerns, a majority of the literature acknowl-
edges that N/DPAs serve an important purpose!*® but recognizes that current
N/DPA practices require reform as well as additional legislation'*® and judicial

takes advantage of an entity’s economic necessity to stay in business. It is indeed a Hobson’s choice
between indictment, which amounts to corporate death, and an inequitable agreement that at least
allows the business to subsist.”); Zierdt & Podgor, supra note 1, at 3 (worrying about prosecutorial
abuse through privilege waivers, breach provisions, and attorney’s fees provisions).

142. See Bohrer & Trencher, supra note 29, at 1489-92 (raising Fifth Amendment concerns for
individuals when DPAs include a requirement that a corporation make employees available for inter-
views); Griffin, supra note 17, at 312—13 (expressing concern about DPAs as a “bypass around cor-
porate employees’ Fifth Amendment privilege against self-incrimination”); Griffin, supra note 17, at
381-82 (“Deputizing internal investigators, compelling privilege waivers, and constraining individual
defendants’ legal resources no doubt streamlines investigations. But ‘[i]f the exercise of constitutional
rights will thwart the effectiveness of a system of law enforcement, then there is something very
wrong with that system.” (citing Escobedo v. Illinois, 378 U.S. 478, 490 (1964))); contra Mary
Beth Buchanan, Effective Cooperation by Business Organizations and the Impact of Privilege Waivers,
39 Wake Forest L. Rev. 587, 610-11 (2004) (arguing the language in the Thompson Memo focuses
on discovering facts not legal advice, that waiving privilege is not a prerequisite for a DPA, and the
waiver does not infringe on an individual’s Fifth Amendment rights).

143. See, e.g., Zierdt & Podgor, supra note 1, at 3 (highlighting duress and unconscionability as
unavailable contract defences in DPAs because DPAs do not afford judicial oversight).

144. See Joseph G. Block & David L. Feinberg, Look Before You Leap—DPAS, NPAS, and the Envi-
ronmental Criminal Case, 9 ENVIL. ENFORCEMENT & CriMES ComM. NEWsL. (Am. Bar Ass'n, Chicago, IL),
Feb. 2008, at 9 (“The great discretion reserved to prosecutors, ample precedent of onerous provi-
sions, and real possibility of substantial collateral consequences can combine to make DPA/NPAs
practically as harmful as a guilty plea or a conviction after trial.”); Bohrer & Trencher, supra note
29 (investigating the collateral consequences to the various stakeholders in DPAs); Greenblum,
supra note 5, at 1881-82 (highlighting issues of waiving attorney-client privilege, deferring solely
to the prosecutor for determining breach, and the imposition of unrelated provisions”).

145. See Uhlmann, supra note 12, at 1302 (arguing that use of DPAs “erodes corporate criminal
liability and undermines the rule of law. . . . [D]eferred prosecution and non-prosecution agreements
limit the punitive and deterrent value of the government’s law enforcement efforts and extinguish the
societal condemnation that should accompany criminal prosecution.”).

146. See, e.g., Baker, supra note 38, at 312—13 (“Nevertheless, it is imperative to question the au-
thority of the federal government—through the U.S. Sentencing Commission, the Justice Depart-
ment, and other federal agencies, individually and collectively—to reform corporations.”).

147. See, e.g., Markoff, supra note 18, at 810.

148. See, e.g., Christie & Hanna, supra note 15, at 1043—44 (“The Bristol-Myers’ deferred prose-
cution agreement, we believe, achieves the goals of general and specific deterrence, full disclosure to
the investing public, carefully targeted reform of a corrupted corporate culture, and restitution to vic-
tim shareholders, while minimizing collateral consequences on tens of thousands of Bristol-Myers’
law-abiding employees and current shareholders.”).

149. See Ball & Boila, supra note 59, at 259-61 (citing that the United States Sentencing Guidelines
do not carry the force of law, can easily be changed, and do not cover civil issues or other government
agencies). Delaney, supra note 76, at 876 (“Legislation can allay the risks inherent in today’s deferred
prosecution system, such as punishments that do not fit the crime, pressure to waive attorney-client
privilege, non-payment of employee legal fees, and conflicts of interest in the appointment of a federal
monitor to oversee implementation of the agreement.”); Gallagher, supra note 33, at 473 (“[Tlhe
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oversight.!>° Consistency of DOJ practices, including following its own guidance
when entering N/DPAs, is of particular concern.'”’ Commentators have called
for more governmental guidance on N/DPAs.!>2 While the U.S. Sentencing Com-
mission created Organizational Guidelines for sentencing in 1991, the prolifer-
ation of N/DPAs may have rendered these guidelines less relevant.!>3

Attorney-Client Privilege Protection Act and the Accountability in Deferred Prosecution Act are nec-
essary to protect corporations and individuals from prosecutorial overreaching and ensure aggressive
and impartial prosecution.”).

150. See Coffee, supra note 29; Copland, supra note 24, at 13 (“[Jludges should insist that pros-
ecutors make out a minimal factual showing of evidence and should hold hearings to determine the
benefits of an agreement’s proposed terms and their potential costs and risks. Judges should also play
an active role in the selection of corporate monitors, if any. Finally, judges should tell prosecutors
that any allegation of a breach of a DPA must be confirmed by a judicial finding before any conse-
quences may ensue.”); Greenblum, supra note 5, at 1896 (“Judicial involvement in the corporate de-
ferral process can curb the prosecutorial power that creates these new negative externalities, and it
can reshape corporate deferred prosecution into a more effective and accountable mechanism for re-
forming delinquent corporations.”); Robert J. Ridge & Mackenzie A. Baird, The Pendulum Swings Back:
Revisiting Corporate Criminality and the Rise of Deferred Prosecution Agreements, 33 U. DavtoN L. Rev.
187, 202-03 (2008) (“Finally, judicial oversight is needed to provide a backstop against abuse of
prosecutorial discretion.”); Senko, supra note 141, at 163-64; F. Joseph Warin & Andrew S. Boutros,
Deferred Prosecution Agreements: A View from the Trenches and a Proposal for Reform, 93 Va. L. Rev. IN
Brier 121, 128 (2007) (“DOJ should surrender to the courts at the pre-indictment stage the determi-
nation of whether a corporation has materially breached the terms of a DPA.”); Zierdt & Podgor,
supra note 1, at 3 (stating the lack of judicial oversight creates DPAs “without considering theories
of duress and unconscionability”).

151. See, e.g., Finder & McConnell, supra note 41, at 34-35 (“To reduce the number of adverse
provisions of a pre-trial agreement after fully cooperating and promising future cooperation, compa-
nies may request that the pre-trial agreement not include provisions waiving privilege, changes in the
company’s business, or independent monitors. To this end, companies may argue that the Organiza-
tional Guidelines, which provided the legal groundwork for the Thompson Memo, will soon be re-
vised and the 2004 waiver language removed. Accordingly, the DOJ should not request a privilege
waiver as a condition of cooperation. As Judge Kaplan noted, the DOJ should be comfortable enough
with its case and the evidence it has of criminal activity that it does not need to destroy this important
protection. The collateral consequences of such a waiver should be identified and quantified for the
U.S. Attorney’s Office.”).

152. Early critiques of N/DPAs in 1997 suggested the DOJ create specialized N/DPA guidelines.
See, e.g., Warin & Schwartz, supra note 14, at 133 (recommending five factors for deciding whether
to allow deferral and seven elements that should be included in each DPA). The DOJ did not comply
and the call for better guidelines was reiterated eleven years later. See, e.g., Miriam Hechler Baer, Cor-
porate Policing and Corporate Governance: What Can We Learn from Hewlett-Packard’s Pretexting Scan-
dal?, 77 U. CiN. L. Rev. 523, 579 (2008) (“On one hand, we have encouraged corporations, who are
also private employers, to adopt a police ethic that inevitably includes deception and secrecy. Decep-
tive policing, in turn, can create distrust, disloyalty, and unpredictability within the firm. At the same
time, however, we have advised these same companies that they must adopt internal governance
techniques that emphasize transparency and promote a sense of trust and well-being among their var-
ious stakeholders, and particularly in their employees.”); Brandon L. Garrett, Corporate Confessions,
30 Carpozo L. Rev. 917, 946-47 (2008) (“Firms benefit from clear written policies regarding coop-
eration during investigations. . . . DOJ Guidelines that reward provision of employer warnings would
add useful incentives to clarify murky interview dynamics.”); Spivack & Raman, supra note 33, at
161-62 (“DQJ leadership should specify the circumstances under which prosecutors can seek corpo-
rate pretrial diversion, with particular attention paid to the complex dynamics linking entity liability
to individual liability in the criminal context.”).

153. Peter J. Henning, The Organizational Guidelines: R.L.P.?, 116 YaLE L.J. Pocker Part 312, 312
(2007) (“Few companies are willing to risk an indictment, much less a criminal trial, if an alternative
exists. And alternatives do exist: deferred and non-prosecution agreements offer corporations the
chance to avoid an indictment altogether. That new reality means that the Organizational Guidelines
are largely irrelevant.”).
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Many commentators recommend specific adjustments to current N/DPA prac-
tices applied by the DO]J. Some express a desire for greater uniformity in
N/DPAs'>* as a method for improving oversight and propose a formal approval
process for N/DPAs, comparable to the McNulty process for privilege waivers.!>
The DOJ’s top-down approach to N/DPAs, focusing on executive pressure to in-
duce employees’ cooperation in return for leniency, could be improved with a
bottom-up approach which would provide incentives for individuals to cooper-
ate with the DOJ.}>® The punishment of corporate misconduct via N/DPAs ex
post could also be decreased if the DOJ proactively focused on educating corpo-
rations about compliance ex ante.'>” Others suggest recasting the role of the in-
dependent monitor and instituting integrity-based compliance programs.!>® To
determine whether N/DPA reforms are achieved and whether the benefits exceed
the cost, some call for increased transparency in the process, from negotiation
through the end of a monitorship.?>® Finally, in light of the increasing focus
on rehabilitation and compliance, some recommend dissolving corporate crim-
inal liability altogether, making N/DPAs obsolete.1%° The literature is particularly
concerned about a broad application of N/DPAs, with many arguing that
N/DPAs should only be used in very limited circumstances,'®! and independent

154. See Ridge & Baird, supra note 150, at 202-03 (“An analysis of recent investigations indicates
that corporations satisfying identical cooperation factors have received drastically different treatment,
attributable only to the jurisdiction in which the investigations took place. Clearly, the lack of uni-
formity that the Principles were designed to eliminate persists in the era of deferred prosecutions.”);
Warin & Boutros, supra note 150, at 126 (encouraging the DOJ to provide detailed guidance for
“whether a case should be resolved through the vehicle of a guilty plea, a DPA, or an NPA. . . .
[and] guidance about appropriate terms to be included in DPAs”).

155. See Paulsen, supra note 13, at 1437.

156. See Heyman, supra note 133, at 209 (“Corporate officials who orchestrate, tolerate, and often
reward the wrongdoing should be a significant focus of the government’s efforts [bottom up], but
current practices focus on the individual employees who participate in the unlawful acts [top-down].”

157. See Ellen S. Podgor, Educating Compliance, 46 Am. Criv. L. Rev. 1523, 1533-34 (2009) (“[I]t
is important to make certain that individuals and corporate entities work together to assure compli-
ance with the law. This is best effectuated by having the government provide guidance to both the
corporation and the individual. It offers a positive approach to achieving compliance as opposed
to waiting for the criminal act and then trying to achieve this same result with rehabilitation and
deterrence.”).

158. See, e.g., Hess & Ford, supra note 27, at 346 (emphasizing that the monitor should have “fa-
cilitating and problem-solving roles” and extolling the virtues of an integrity-based compliance
system).

159. See Boozang & Handler-Hutchinson, supra note 45, at 99 (encouraging the creation of addi-
tional metrics and increased transparency, so scholars can perform an empirical cost-benefit analysis
of the structural reforms sought by pre-trial diversion options).

160. See, e.g., Meeks, supra note 29, at 124 (“By dissolving corporate entity criminal liability and
instead exclusively dealing with corporate entity misfeasors in the civil system, several of the most
pressing problems created by the conflict between these policies and the practicalities of law enforce-
ment would be solved while furthering, and making more accountable, the processes of corporate
entity deterrence, prevention, rehabilitation and punishment.”); Senko, supra note 141, at 163-64
(“It also posits that eliminating the concept of respondeat superior from the criminal justice realm
is sensible and necessary if the foundations of criminal justice are not to be compromised.”).

161. See, e.g., Arlen & Kahan, supra note 27, at 6 (asserting “that only policing agency costs can
plausibly justify DPA mandates”); Block & Feinberg, supra note 144, at 9 (“In sum, the agreements
should likely be sought only in very limited circumstances: when a declination is unreachable, when
a civil or administrative resolution cannot suffice, when the consequences of indictment are ruinous.
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monitor provisions specifically should only be applied in a narrow number of

cases.'6?

III. Tue ImpacT OF N/DPAs oN CORPORATE (GOVERNANCE

Anecdotal evidence suggests that N/DPAs exert influence and are changing
corporate governance in the United States.!®® Corporate governance issues
were historically under the purview of ownership and management, but are in-
cluded in N/DPAs to enable the DOJ to curtail corporate misconduct.!®*
Through the increasing use of N/DPAs, federal prosecutors are incrementally ex-
panding their traditional role and have started reshaping corporate America by
changing the governance of leading public corporations and entire industries.
The Enron scandal is considered by many as the key event precipitating govern-
ment assertion of power to improve corporate governance.!%

A key issue pertaining to the impact of N/DPAs in corporate governance is the
role of the prosecutors in the expansion of corporate governance via N/DPAs.
Those favoring the prosecutor’s involvement suggest that prosecutors can pro-
mote an ethical corporate culture through enhanced compliance measures in
N/DPAs!'%® and that the DOJ’s expansionary tendencies in N/DPAs are a mere

In those limited circumstances, one might attempt to convince the environmental prosecutor that a
DPA/NPA will best serve the interests of justice.”); Markoff, supra note 18, at 834-36 (stating DPAs
are only needed in rare instances when a conviction will result in a business failure, as predicted by
the Core Business Model); Uhlmann, supra note 12, at 1301-02 (“[T]he government does not need
the ‘middle ground’ of deferred prosecution and non-prosecution agreements, except for less serious
violations where there are no civil or administrative remedies or perhaps in the rare situation where
prosecutors can demonstrate that a criminal conviction would cause unacceptable harm to innocent
third parties.”).

162. See, e.g., Khanna & Dickinson, supra note 12, at 1714-15.

163. See, e.g., Bohrer & Trencher, supra note 29, at 1486 (“DPAs have also taken on a structural
component, often obligating corporations to undertake significant corporate governance reforms such
as the addition of ‘independent’ directors, an internal monitor or an ethics officer.”); Coffee, supra
note 29 (explaining by 2005 deferred prosecution agreements “intruded deeply into corporate gov-
ernance”); Garrett, supra note 152, at 936 (“Federal prosecutors have stepped far outside of their tra-
ditional role of obtaining convictions, and, in doing so, seek to reshape the governance of leading
corporations, public entities, and ultimately entire industries. This development has gone largely un-
examined.”); Griffin, supra note 17, at 324 (“DPAs thus involve prosecutors in ‘corporate-wide behav-
ior modification,” prescribing what is good corporate governance rather than just prohibiting wrong-
ful conduct.”); Meeks, supra note 29, at 100 (“DPAs often mandate that a corporation adopt
institutional reforms and best practice corporate governance, the implementation of which is over-
seen by the DOJ or a DOJ-appointed monitor.”); Orland, supra note 8, at 74 (“Requirements that
the corporation change corporate governance organization and responsibility appear with increasing
frequency in both DPAs and NPAs.”).

164. Bohrer & Trencher, supra note 29, at 1500.

165. See, e.g., Boozang & Handler-Hutchinson, supra note 45, at 89 (“It has become a truism to
cite Enron as the new millennium’s watershed impetus for government assertion of power to improve
corporate governance.”); Garrett, supra note 41, at 1797-98 (The agreements can be broad and in-
trusive. They reshape corporate governance and often require firms to hire independent monitors
with sweeping powers to implement compliance programs and access documents.”).

166. See, e.g., McConnell et al., supra note 31, at 584-86 (touting the benefits of an enhanced com-
pliance program, stating that “[c]ompanies with reputations for ethical business practices and good cor-
porate governance tend to have higher stock prices and more satisfied employees. In these and many
other regards, a company’s decision to act legally and ethically can serve as a catalyst for success.”).
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extension of compliance.!®” The Thompson Memorandum explicitly mentions
improvement of corporate governance as a focus of federal prosecutors in the
charging decision.'®® The increased role of “independent private sector over-
sight” may help address the increased complexity of corporate crime and dwind-
ling public funds.1® Because historically corporate governance fell under state
law,'70 some scholars question the DOJ’s authority to expand and police cor-
porate governance without a proper mandate.!”! Others opine that prosecutors
may be uniquely qualified to institute corporate governance changes!”? and cite
prosecutors’ experience, education, and ability to fill a void left by the system.!7>

The literature’s evaluations of issues pertaining to N/DPAs’ effect on corporate
governance are based on anecdotal evidence, case studies, and conjecture. How-
ever, given the large number of N/DPAs, the real trends and the real impact of
N/DPAs are quantifiable and measurable, giving real guidance to policy makers.
Some of the key issues that are quantifiable include whether the N/DPAs change
how the board of directors operates or interacts, whether the N/DPAs infringe on
board-level decisions about senior management, and whether N/DPAs create ad-
ditional reporting requirements.

To demonstrate the evolution of N/DPAs and their impact on corporate gov-
ernance, we evaluate specific corporate governance changes that are required in
N/DPAs. More specifically, we identify the following general categories of N/DPA

167. See. e.g., Hechler Baer, supra note 32, at 951-52 (“[C]orporate compliance has evolved ‘into a
universal corporate governance activity.”).

168. Thompson Memo, supra note 18, at 10 (“In evaluating compliance programs, prosecutors
may consider whether the corporate has established corporate governance mechanisms that can
effectively detect and prevent misconduct”); Gallagher, supra note 33, at 470 (“By emphasizing coop-
eration and reform, prosecutors commandeer internal investigations and establish their own corpo-
rate governance.”); Meitl, supra note 2, at 12-13 (“DPAs then can be seen as an invitation for pros-
ecutors to become an active participant in the corporate governance of a corporation.”); Spivack &
Raman, supra note 33, at 161 (“By focusing more on prospective questions of corporate governance
and compliance, and less on the retrospective question of the entity’s criminal liability, federal pros-
ecutors have fashioned a new role for themselves in policing, and supervising, corporate America.
They have become the New Regulators.”).

169. O'Neil & Kennedy, supra note 34, at 385 (“As fiscal pressures continue to mount on federal,
state and local agencies in the United States and sovereign entities in other nations, enforcement of-
ficials will increasingly turn to independent private sector oversight as a means of ensuring that cor-
porate transgressors are rehabilitated and become compliant and responsible citizens in commerce.”).

170. Baker, supra note 38, at 323.

171. See., e.g., Arlen & Kahan, supra note 27, at 41 (“[Prosecutors] do not have expertise in assess-
ing the optimal system of corporate governance and agency costs generally.”); Baker, supra note 38, at
323 (“[T]he Sentencing Commission has, without clear statutory authority, abrogated the power to
regulate corporate governance.”); Hess & Ford, supra note 27, at 310-11 (“Prosecutors and enforcers
acting on their own have neither the resources nor the mandate to engage in the kind of large-scale,
ongoing interventions into corporations’ corporate governance, culture, policies, and procedures that
would be required to fully address deep-seated corporate cultural pathologies.”).

172. See, e.g., id. (“Some question the competency of prosecutors to engage in such a foreign field
but as this Article has shown, they are in fact qualified to make such decisions. The combination of
the education, experience, support staff, and ability to use outside advisors creates a solid framework
for the decision-making. As well, the decisions that confront prosecutors are not as foreign as one
might guess after closer analysis. In the end, without prosecutorial involvement, there may be a
dearth of oversight and enforcement that seems to be increasingly needed.”).

173. See, e.g., supra note 32.
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driven governance changes: (1) Business Changes, (2) Board Changes, (3) Senior
Management, (4) Monitoring, (5) Cooperation, (6) Compliance Program, and
(7) Waiver of Rights, supplemented by a more in-depth analysis of the respective
subcategories of governance changes.

IV. DatA CoLLECTION AND CODING

To investigate the extent of corporate governance changes that can be traced
back to executed N/DPAs in the period from 1993 to 2013, we obtained all pub-
licly available N/DPAs and created a database containing basic parameters as a
foundation for coding N/DPAs’ corporate governance implications. We compiled
public N/DPAs from five independent sources. Using NVIVO software, we coded
all publicly available N/DPAs by uploading PDF versions obtained from the five
sources into the software. NVIVO allowed us to highlight the wording in each
N/DPA and assign the highlighted section to a governance subcategory

Initially, we chose a set of keywords to code into general governance categories.
After coding the first thirty agreements, we further refined the general governance
categories, recoded the initial thirty agreements, and then continued with the set
of keywords through the entire 271 agreements. We coded provisions into 215
different general governance categories and governance subcategories. The soft-
ware program allowed us to bring up the specific categories and see all of the
phrases from all of the N/DPAs in one document. This function allowed us to fur-
ther refine the coding pertaining to respective categories. For example, “board
changes” was a single general category at first. After working through about 30
agreements, we created 16 subcategories under “board changes.” These subcate-
gories identified the types of board changes, such as “independent director,”
“commiittees,” and “reporting” provisions. Upon completion of the coding, we
translated the categories into an Excel coding sheet. This sheet used binary
code for the 215 general categories and subcategories as each pertained to the
271 N/DPAs. The coding sheet is available upon request.

V. REsuLTs
A. NDPA PROLIFERATION

Figure 1 shows the number of publicly available N/DPAs executed from 1993
through 2013. Particularly noticeable are the proliferation of N/DPAs after 2002
and a decrease in the number of executed N/DPAs during the financial crisis of
2007-2009. The proliferation of N/DPAs after 2002 can be explained by a num-
ber of factors, including the collapse of Enron, the dismantling of Arthur Ander-
sen, the establishment of the Corporate Fraud Task Force, and the Thompson
Memorandum.!7*

174. See Christopher A. Wray & Robert K. Hur, Corporate Criminal Prosecution in a Post-Enron
World: The Thompson Memo in Theory and Practice, 43 Am. Crim. L. Rev. 1095 (20006); see also Law-
rence D. Finder & Ryan D. McConnell, Devolution of Authority: The Department of Justice’s Corporate
Charging Policies, 51 St. Louis U. LJ. 1, 14-22 (2006); McConnell et al., supra note 31, at 563 (“After
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Figure 1:
N/DPAs Executed from 1993-2013
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Figure 2 shows the correlation between the total number of N/DPAs executed
from 1993-2013 and the number of N/DPAs that make reference to some form
of acceptance of responsibility for corporate wrongdoing. We found that 69.00
percent of the N/DPAs in the sample contained provisions that related to some
form of acceptance of responsibility for corporate wrongdoing.

For purposes of Figure 2, the category “Accepts Responsibility” was coded for
all N/DPAs in the sample containing a provision making references to the entity
accepting responsibility for past wrongful acts. Typical examples of such accep-
tance of responsibility include the 2008 DPA between the United States and
Volvo Construction Equipment AB:

Figure 2:

N/DPA Provisions Requiring Acceptance of Responsibility for
Corporate Wrongdoing 1993-2013
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Acceptance of Responsibility: AB Volvo admits, accepts, and acknowledges that it is
responsible for the acts of its officers, employees, agents and its wholly-owned sub-
sidiaries, Renault Trucks and VCE, as set forth in the Statement of Facts attached to
the Agreement as Appendix A.17°

Another prominent example for this category is the 2010 DPA between the
United States and ABN AMRO Bank N.V., which provided in the context of ac-
cepting responsibility: “Acceptance of Responsibility: ABN accepts and acknowl-
edges responsibility for its conduct and that of its employees as set forth in the
Factual Statement attached hereto as Exhibit A and incorporated herein by
reference.”7°

B. PrREEMPTIVE REMEDIAL MEASURES

The coded category “Preemptive Remedial Measures” in the sample of this
study describes the variety of measures corporations institute to avoid corporate
criminal indictment or the execution of an N/DPA. Such preemptive remedial
measure may include any of the following actions taken before the execution
of the N/DPA: (1) improved compliance measures, (2) cooperating with the
DQOJ, (3) disclosure of information to the government, (4) dismissing staff, (5) in-
ternal review and investigations (6) increased monitoring, (7) replacement of old
and appointment of new management, (8) creation of new personnel positions,
(9) increased reporting to government officials, (10) increased training, and
(11) appointment of a new board.

Figure 3 shows for the sample period, 1993-2013, the percentage and num-
ber of N/DPAs that included a stipulation of facts or explanation of preemptive
remedial measures instituted to mitigate the corporate wrongdoing and avoid fu-
ture occurrence of such corporate misconduct. We found that 63.47 percent of
the N/DPAs in the sample contained references to preemptive remedial measures
instituted before the execution of the N/DPA. In 2003, preemptive remedial mea-
sures occurred in 3 of the 5 executed N/DPAs (60 percent). In 2013, preemptive
remedial measures occurred in 22 of the 27 executed N/DPAs (81 percent). This
data shows an increase both in the percentage (60 percent versus 81 percent)
and absolute number (3 versus 22) of executed N/DPAs including preemptive
remedial measures. Almost half of the N/DPAs in the sample included stipula-
tions pertaining to preemptive remedial measures instituted before the execution
of the N/DPA. It is important to note that we coded only those preemptive reme-
dial measures that were mentioned in N/DPAs. The overwhelming majority of

the indictment and implosion of Arthur Andersen in 2002 and the resulting loss of 28,000 jobs, the
prevalence of these agreements spiked as the DOJ increasingly turned to DPAs and NPAs as a means
of limiting the collateral consequences of corporate indictments and convictions.”).

175. Deferred Prosecution Agreement at 2, United States v. Volvo Constr. Equip. AB, No. 1:08-cr-
00069 (D.D.C. Mar. 20, 2008), available at http://goo.gl/ugrZBl (the authors did not distinguish in
the coding pertaining to the respective N/DPAs between parent and subsidiary companies).

176. Deferred Prosecution Agreement at 2, United States v. ABN AMRO Bank N.V., No. 1:10-cr-
00124 (D.D.C. May 10, 2010) [hereinafter ABN AMRO Bank N.V. Deferred Prosecution Agreement],
available at http://goo.gl/J200Uy.
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Figure 3:

Preemptive Remedial Measures Preceding
N/DPA Execution 1993-2013
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preemptive remedial measures instituted by corporations to self-correct per-
ceived corporate wrongdoing—without government intervention, prosecution,
or the execution of an N/DPA—remain outside the scope of this study.

The preemptive remedial measures in Figures 3 and 4 were coded when the
N/DPAs in the sample mentioned remedial measures as measures taken before
the execution of the N/DPA. More specifically, the category of “Compliance”
was coded when compliance measures were instituted before the execution of
the N/DPA, but our coding in this category does not include compliance mea-
sures before the commission of the respective wrongdoing(s) that later lead to
the execution of the N/DPA. Several N/DPAs exemplify N/DPA provisions that
were coded for this category, e.g., the 2010 DPA between the United States
and Exactech provided:

The Company has further represented to the Office that it: (1) adopted, in 2004, the
AdvaMed Code of Ethics on Interactions with Health Care Professionals (“the “Ad-
vaMed Code”), and on January 1, 2009, adopted the revised AdvaMed Code six
months prior to its proposed effective date; (2) instituted product development pro-
cesses intended to strengthen compliance controls; (3) developed and implemented,
in December 2008, a Compliance Plan which created an independent review pro-
cess for the approval of consultancies.!””

177. Deferred Prosecution Agreement at 1, United States v. Exactech, Inc., No. 3:10-cr-00837
(D.NJ. Dec. 7, 2010) [hereinafter Exactech Deferred Prosecution Agreement|, available at http://
£00.gl/2PwBn3.
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Figure 4:
Categories of Preemptive Remedial Measures 1993-2013
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Similarly, the 2010 DPA between the United States and Pride International
provides:
“Pride International undertook, of its own accord, remedial measures, including
the enhancement of its FCPA compliance program, and agreed to maintain and
enhance, as appropriate, its FCPA compliance program as contemplated by this
Agreement.”178

The category “Cooperating” was coded when the respective entity acknowl-
edged that it would cooperate with the DO]J before the eventual execution of
the respective N/DPA. Prominent examples of agreements that included “Coop-
erating” as a preemptive remedial measure include the 1995 Settlement Agree-
ment between the DOJ and Lazard Freres & Company: “(d) Lazard prepared
and provided the United States Attorney and Massachusetts Attorney General
with extensive computer and financial analyses of business records and financial
data pertinent to the Investigation.”t”® Another example is provided by the 2009
DPA between the DOJ and NeuroMetrix, providing in the relevant parts:

NeuroMetrix cooperated with the USAO in its investigation, which cooperation in-
cluded making employees available for interviews and testimony without subpoena;
responding promptly to requests for documents by producing hundreds of thou-
sands of pages of documents to the USAO, without subpoena and often within a
week to ten days of the request; and conducting and providing certain analyses
on company computer databases for data requested by the government.!8°

178. Deferred Prosecution Agreement at 5, United States v. Pride Int’l, Inc., No. 4:10-cr-00766
(S.D. Tex. Nov. 4, 2010), available at http://goo.gl/a3Xfr7.

179. Settlement Agreement at 20, U.S. Dep’t of Justice—Lazard Freres & Co. (Oct. 26, 1995),
available at http://goo.gl/clCqSC.

180. Deferred Prosecution Agreement at 2, U.S. Dep’t of Justicee™ NeuroMetrix (Jan. 26, 2009),
available at http://goo.gl/NdV4Wo.
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For the preemptive remedial measure category “Disclosure,” we coded all
N/DPAs in the sample that included voluntary measures to provide information
to the government before the execution of the respective N/DPA. For instance
the 2013 NPA between the DOJ and Ernst & Young mentions that: “E&Y has
provided to this Office a formal review and assessment of its ethics and compli-
ance program.”'®! Similarly, the DPA between the DOJ and Fiat S.p.A. in 2008
provides that: “Fiat promptly and thoroughly reported all of its findings to the
Department.”!82 We acknowledge that to the extent that the coded categories per-
taining to Cooperating, Disclosure, and Internal Review are not very close to 100
percent in the sample, there is a chance that we may be capturing a gap in what is
recorded in the N/DPAs in the sample, rather than a real absence of these factors.

For the preemptive remedial category “Termination of Employment,” we coded
all N/DPAs in the sample that included a clause pertaining to firing or letting go of
personnel. For instance, the DPA between the United States and Data Systems &
Solutions L.L.C. in 2012 provided: “DS&S has engaged in extensive remediation,
including terminating the officers and employees responsible for the corrupt pay-
ments.”!®3 Similarly, the DPA between the United States and FalconStor in 2012
provided: “terminating or obtaining the resignation of FalconStor officers and em-
ployees who were responsible and criminally culpable for the conspiracy to travel
in aid of commercial bribery and to violate the securities laws, as set forth in the
Complaint.”18*%

“Internal Review” was another important category within preemptive remedial
measures. We coded all N/DPAs in the sample for this category if the N/DPA in-
cluded some form of an internal investigation before the execution of the respec-
tive N/DPA. For instance, in 2008 the DPA between the United States and Flow-
serve Pompes SAS provided: “In consideration of the action of Flowserve in
voluntarily conducting an investigation by outside legal counsel regarding the
matters described in the attached Statement of Facts.”'8> Similarly, the 2006
NPA between the DOJ and HealthSouth Corp. provided: “As a further Remedial
Action, and pursuant to the SEC Settlement, HealthSouth retained a qualified
consultant (‘Governance Consultant’) to perform a review of the adequacy and
effectiveness of HealthSouth’s corporate governance systems, policies, plans,
and practices.”!8¢

181. Non-Prosecution Agreement at 2, U.S. Dep’t of Justice—Ernst & Young (Feb. 26, 2013),
available at http://goo.gl/GrORAa.

182. Deferred Agreement at 2, United States v. Iveco SPA, No. 1:08-cr-00377 (D.D.C. Dec. 22,
2008) [hereinafter Fiat S.p.A. Deferred Prosecution Agreement], available at http://goo.gl/7guDHE.

183. Deferred Prosecution Agreement at 3, United States v. Data Sys. & Solutions L.L.C., No.
1:12-¢r-00262 (E.D. Va. June 18, 2012) [hereinafter Data Sys. & Solutions Deferred Prosecution
Agreement], available at http://goo.gl/XmPUFg.

184. Deferred Prosecution Agreement at 3, United States v. FalconStor, No. 1:12-mj-00615
(E.D.N.Y. June 27, 2012), available at http://goo.gl/ncffnV.

185. Deferred Prosecution Agreement at 5, United States v. Flowserve Pompes SAS, No. 1:08-cr-
00035 (D.D.C. Feb. 21, 2008) available at http://goo.gl/CTxy4H.

186. Non-Prosecution Agreement at 5, U.S. Dep’t of Justice—HealthSouth Corp. (May 17, 2006)
[hereinafter HealthSouth Corp. Non-Prosecution Agreement], available at http://goo.gl/pcQKEr.
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For the preemptive remedial category “Monitoring,” we coded all N/DPAs in
the sample that included provisions pertaining to the respective entity’s increas-
ing its monitoring prior to the execution of the respective N/DPA. For instance,
the 2010 NPA between the DOJ and CVS Pharmacy, Inc. stipulated: “CVS/phar-
macy increased its monitoring of PSE sales by reducing the threshold amount of
PSE products that can be ordered by the CVS/pharmacy stores.”'8” Similarly, the
NPA between the DOJ and Ernest & Young provided: “E&Y also has improved
internal mechanisms designed to ensure that any concerns about business prac-
tices can be raised to appropriate levels.”'8® The 2012 DPA between the United
States and Money Gram International also provided: “MoneyGram has imple-
mented a risk-based Agent audit program that takes into account an Agent’s lo-
cation and number of Consumer Fraud Reports.”18°

For the remedial measures category “New Management,” we coded all N/DPAs
in the sample that included a provision requiring appointment of new manage-
ment before the execution of the N/DPA. For instance, the 2012 DPA between
the United States and Academi L.L.C. provided: “ACADEMI LLC replaced all of
its executive leadership, including its CEO, COO, and General Counsel.”?° Sim-
ilarly, the 2004 DPA between the United States and Computer Associates Interna-
tional provided: “appointing new management, including, but not limited to, an
Interim Chief Executive Officer, a new Chief Operating and Chief Financial Offi-
cer, a new Head of Worldwide Sales, and a new General Counsel.”'°! Another ex-
ample for this preemptive measure category is provided by the 1999 DPA between
the DOJ and Credit Lyonnais, which provided: “[T]here have been substantial
changes in the management and operations of CLSA since the events under inves-
tigation took place, including, inter alia, a total change of senior management.”!%2

The remedial measures category “Personnel Creation” required the coding of
all N/DPA provisions in the sample that made reference to the creation of new
positions before the execution of the respective N/DPA. A prominent example
is provided by the 2008 NPA between the DOJ and American Italian Pasta Com-
pany, which provided in part: “AIPC added a General Counsel, a Chief Compli-
ance Officer, and a Director of Internal Audit.”*** Similarly, the 2010 NPA be-

187. Non-Prosecution Agreement at 11, U.S. Dep't of Justice—CVS Pharmacy, Inc. (Oct. 13, 2010)
[hereinafter CVS Pharmacy, Inc. Non-Prosecution Agreement], available at http://goo.gl/jwg4gc.

188. Non-Prosecution Agreement at 2, U.S. Dep’t of Justice—Ermnst & Young (Feb. 26, 2013),
available at http://goo.gl/GrORAa.

189. Deferred Prosecution Agreement at 10, United States v. Money Gram Intl, Inc., No. 1:12-cr-
00291 (M.D. Pa. Nov. 9, 2012), available at http://goo.gl/WgxsmC.

190. Deferred Prosecution Agreement at 5, United States v. Academi, L.L.C., No. 2:12-cr-00014
(E.D.N.C. Aug. 7, 2012) [hereinafter Academic L.L.C. Deferred Prosecution Agreement], available at
http://goo.gl/I2W12m.

191. Deferred Prosecution Agreement at 4, United States v. Computer Assocs. Int’l, No. 1:04-CR-
00837 (E.D.N.Y. Sept. 22, 2004) [hereinafter Computer Assocs. Int'l Deferred Prosecution Agree-
ment|, available at http://goo.gl/4hvgNb.

192. Non-Prosecution Agreement at 3, U.S. Dep't of Justice—Credit Lyonnais (June 7, 1999),
available at http://goo.gl/24swGl.

193. Non-Prosecution Agreement at 2, U.S. Dep’t of JusticeeAm. Italian Pasta Co. (Sept. 12,
2008), available at http://goo.gl/f5Q3WG.
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tween the DOJ and General Re Corporation provided: “General Re Corporation
has significantly enhanced the review and reporting roles of its Internal Audit
Group by implementing the following reforms: (1) appointing a Global Head
of Internal Audit. . . ."19%

For the preemptive remedial category “Training,” we coded all N/DPAs in the
sample that included references to enhanced or new training initiatives in re-
sponse to the corporate wrongdoing but before the execution of the N/DPA. A
prominent example is provided by the 2010 NPA between the DOJ and CVS
Pharmacy, which provided: “In response to the events described above, CVS/
pharmacy has implemented a program of enhanced training and compliance re-
garding PSE sales.”'®> Similarly, the 2010 DPA between the United States and
Exactech provided: “The Company has also represented that it has developed ad-
ditional policies and standard operating procedures regarding employee and dis-
tributor compliance training programs.”'°® Moreover, the 2006 NPA between
the DOJ and HealthSouth Corp. provided: “As a further Remedial Action, and
as provided in the SEC Settlement, HealthSouth is providing reasonable training
and education to certain of its officers and employees to minimize the possibility
of future violations of federal laws.”*%7

Finally, we coded the preemptive remedial category “New Board” when
N/DPA provisions in the sample made reference to the appointment of a new
board of directors before the execution of the N/DPA. For instance, the 2008
NPA between the DO]J and Parkway Village provided: “(a) amending its bylaws
to require that, within 30 days of the election of a new board of directors,
a special transitional meeting be held to discuss significant issues affecting
PARKWAY VILLAGE and to ensure a smooth transition between boards of
directors.”!8

Figure 5 shows the category of preemptive remedial measures as percent of
N/DPAs in the sample. Figure 5 underscores the importance of the preemptive
remedial measure subcategory “Cooperation.” Thirty-six percent of the N/DPAs
in our sample contained references to preemptive remedial measures requiring
some level of increased cooperation with the government. Other important cat-
egories of preemptive remedial measures include those relating to internal review
and investigations (30 percent of sample), improved compliance measures (27
percent of sample), increased reporting to government officials (25 percent of
sample), and termination of employment (17 percent of sample). Only 6 percent
of N/DPAs in our sample made references to preemptive remedial measures that
instituted new management and only 1 percent of N/DPAs in our sample in-
cluded preemptive remedial measures that created a new board.

194. Non-Prosecution Agreement at 6, U.S. Dep’t of Justice—Gen. Re Corp. (Jan. 18, 2010), avail-
able at http://goo.gl/e4bOVy.

195. CVS Pharmacy, Inc.Non-Prosecution Agreement, supra note 188, at 11.

196. Exactech Inc. Deferred Prosecution Agreement, supra note 178, at 2.

197. HealthSouth Corp. Non-Prosecution Agreement, supra note 187, at 5.

198. Non-Prosecution Agreement at 2, U.S. Dep't of Justice—Parkway Vill. (Aug. 5, 2008), avail-
able at http://goo.gl/cJfw4w.
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Figure 5:

Category of Preemptive Remedial Measures as % of
N/DPAs in the Sample
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C. GOVERNANCE CHANGES

Governance changes caused by the execution of N/DPAs can take various
forms. To assess the effect of N/DPAs on corporate governance, we have
coded and assessed the most common governance changes in the sample of
this study, including the following: (1) Business Changes, (2) Board Changes,
(3) Senior Management, (4) Monitoring, (5) Cooperation, (6) Compliance Pro-
gram, and (7) Waiver of Rights. We show that these six general categories of cor-
porate governance changes triggered by the execution of N/DPAs include multi-
ple subcategories of governance changes.

Figure 6 provides an overview of changes in corporate governance of entities
that are subject to an N/DPA from 1993 to 2013. With the increase in executed
N/DPAs starting in 2002, almost all entities that executed N/DPAs agreed to
some form of a waiver of their rights, followed closely by engagement in various
kinds of cooperation with the government. A clear majority of entities that were
subject to N/DPAs were required to institute an improved compliance program.
Less often encountered governance changes included increased monitoring ob-
ligations and changes in senior management. N/DPA requirements pertaining
to the nature and scope of the respective business, coded as mandatory “Business
Changes,” are least common in the sample.

Figure 7 shows the category of mandatory governance changes as percent of
N/DPAs in the sample. Figure 7 underscores the importance of waivers of rights
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Figure 6:
N/DPA Provisions Mandating Governance Changes 1993-2013
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(96 percent of the sample) and cooperation with the government (91 percent of the
sample), followed by the requirement of instituting an improved compliance
program (75 percent of sample). Less significant categories of N/DPA mandated
governance changes include increased monitoring requirements (46 percent of

Figure 7:

Category of Mandatory Governance Changes as % of
N/DPAs in the Sample
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Figure 8:
N/DPA Provisions Mandating Business Changes 1993-2013
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sample), N/DPA mandated board changes (38 percent of sample), business changes
(30 percent of sample), and changes in senior management (30 percent of sample).

1. Business Changes

N/DPA provisions mandating a change in the respective entity’s business can
take a wide variety of forms and are naturally derived from the nature of the
wrongdoing in the respective business segment the entity is engaged in.

Figure 8 illustrates the proportion of business changes as mandated by executed
N/DPAs in the period from 1993-2013. We find that 29.5 percent (80) of the
N/DPAs in the sample contained provisions that related to business changes. Fig-
ure 8 shows that starting in 2002, N/DPAs are not only increasing their inroads
into corporate governance, they also are substantively changing the way in
which entities that are subject to N/DPAs can conduct business. We coded busi-
ness changes in all instances in which the N/DPA changed the nature or scope of
the respective business practices of the entity. Examples include a prohibition
from engaging in a certain business segment, a prohibition on doing business
with certain counterparties, obligations to create new facilities, and mandatory
changes in financing business activities or engaging in certain business practices.

Several prominent N/DPAs provide appropriate examples of our coding for
the type of required business changes. The 2007 DPA between the United States
and Alabama Contract Sales provided:

ACS agrees to refrain from doing any new projects with the Alabama Department of
Post-Secondary Education, and any of its subordinate institutions, including serving
as a sub-contractor on or receiving income or business indirectly from any new project
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for that department or its subordinate institutions, for a period of two (2) years from
the date of this agreement.'®”

The 2011 NPA between the DOJ and Alpha Natural Resources provided:

Alpha will construct and launch a new state-of-the-art safety training facility in the
Julian, West Virginia area. This facility will include a mine lab of approximately
96,000 square feet in which simulated mine situations and conditions will be pre-
sented to certified supervisors and examiners to solve and correct.2%°

Another example is provided by the 2005 NPA between the DOJ and Friedman’s
Inc. which required the corporation to: “establish a centralized, analytics-based
approach to credit, and develop a more accurate account-aging strategy”>°! and
the 2005 DPA between the DOJ and KPMG which provided that: “KPMG will
cease its private client tax practice by February 28, 2006, and will take on no
new clients or engagements in its private client tax practice after the signing of
this Agreement.”?%2

2. Board Changes

Board changes mandated by N/DPAs constitute another important category of
governance changes. We coded the category “Board Changes” for all N/DPA pro-
visions in the sample that mandated a change to the then existing board, including
N/DPA provisions that required structural changes, created subcommittees, made
changes to the membership of the respective board, required independent direc-
tors, or imposed additional monitoring and reporting obligations on the board.

Figure 9 shows that since 2003, the number of N/DPAs in the sample that
mandated changes to the board of the respective entity increased consistently.
We find that 38 percent (103) of the N/DPAs in the sample contained provisions
that related to board changes. N/DPA provisions mandating board changes
peaked in 2007 and 2010 before leveling off in 2013.

Figure 10 shows the nature of changes to the boards of entities subject to an
N/DPA. Over 30 percent of those N/DPAs that included provisions mandating
board changes required additional reporting by the board. Eight percent of
N/DPAs in this category required changes to the existing board committee struc-
ture of the entity, often creating new board committees. Other mandatory
changes to the board included increased monitoring obligations (5 percent of
sample), the addition of independent director(s) (3 percent of sample), and
changes pertaining to management (4 percent of sample).

199. Deferred Prosecution Agreement at 6, United States v. Ala. Contract Sales, Inc, No. 2:07-cr-
00222 (N.D. Ala. May 29, 2007), available at http://goo.gl/fKoxKz.

200. Non-Prosecution Agreement at 3, U.S. Dep't of Justice—Alpha Natural Res. (Dec. 6, 2011)
[hereinafrer Alpha Natural Resources Non-Prosecution Agreement], available at http://goo.gl/fKoxKz.

201. Non-Prosecution Agreement at 12, U.S. Dep't of Justice—Friedman’s Inc. (Nov. 21, 2005)
[hereinafter Friedman’s Inc. Non-Prosecution Agreement], available at http://goo.gl/WR4iLM.

202. Deferred Prosecution Agreement at 4, United States v. KPMG LLP, No. 1:05-cr-00903
(S.D.N.Y. Aug. 29, 2005), available at http://goo.gl/XsgorN.
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Figure 9:
N/DPA Provisions Mandating Board Changes 1993-2013

40 1 - 70%
0,
35 1 60% F 60%
| 50% 50% 50%

30 - 50%
25 1 F 40%
20 A

F 30%

15
1o - 22%1 509

59 0% 0% 0% 0% 0% 0% 0% 0% r 10%
|l |l |l |l |l |l |l g‘ T T T T T T T T T T T 0%

Percentage of N/DPAs with Board Changes
———N/DPAs Requiring Board Changes
Total N/DPAs

We coded the category “Reporting” when an N/DPA required additional re-
porting to the board by a senior official within the company. A prominent exam-
ple that helps illustrate the coding for this category includes the 2010 DPA be-
tween the United States and ABB Group, which provided:

ABB will assign responsibility to one or more senior corporate executives of ABB for the
implementation and oversight of compliance with policies, standards, and procedures
regarding the anti-corruption laws. Such corporate official(s) shall have direct report-
ing obligations to independent monitoring bodies, such as the Audit Committee of

Figure 10:
N/DPA Board Change Categories
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ABB’s Board of Directors, and shall have an adequate level of autonomy from manage-
ment as well as sufficient resources and authority to maintain such autonomy.?>

We coded the category “Committees” when a committee was created by the
execution of an N/DPA. The 2007 DPA between United States and the Aibel
Group provided a good example. It requires:

The establishment of a Compliance Committee of Aibel Group’s Board of Directors,
as well as of the Boards of Directors of its parent, Aibel Limited, and its Principal
Subsidiaries, and their successors. Such Compliance Committee shall consist of
no less than three members and at all times a majority of the members may not
be affiliated with the lead shareholders, one of whom shall chair the Committee.”2%*

For the category “Board Oversight” we coded all N/DPAs in the sample that in-
cluded a provision requiring the board of directors to assume additional
oversight duties. For instance, the 2012 DPA between the DOJ and Biomet
provided:

The Company agrees to enhance, support, and maintain its existing training and ed-
ucation programs, including any programs recommended by the Monitor pursuant
to paragraph 18, above. The programs, which shall be reviewed and approved by
the Company President and CEO, Board of Directors, Senior Vice President and
General Counsel and the Monitor, shall be designed to advance and underscore
the Company’s commitment to exemplary corporate citizenship, to best practices
of effective corporate governance.2%

We coded the category “Independent Director” whenever an N/DPA provision
required the addition of an independent director or director(s) to the board. A
prominent example of an N/DPA provision for this category is the 2004 DPA be-
tween the United States and Computer Associations International (“CA”), which
provided: “CA agrees to add new independent directors to its Board of Directors
and to undertake corporate governance reforms.”?%6

Finally, we coded the category “Management” when an N/DPA provision af-
fected management at the highest level. For instance, the 2003 DPA between
the United States and the New York Racing Association required: “The creation
of an Office of the Chairman, which includes two new Co-Chief Operating Of-
ficers whose responsibilities include supervision of all business areas and depart-
ments of NYRA."207

203. Deferred Prosecution Agreement at 24, United States v. ABB Ltd., No. 4:10-cr-00665 (S.D. Tex.
Sept. 29, 2010) [hereinafter ABB Ltd. Deferred Prosecution Agreement], available at http:/goo.gl/
pbHNSq.

204. Deferred Prosecution Agreement at 7, United States v. Aibel Grp. Ltd. No. 4:07-cr-00005
(S.D. Tex. Feb. 6, 2007), available at http://goo.gl/M2svKq.

205. Deferred Prosecution Agreement at 13, United States v. Biomet Orthopedics, Inc., No. 2:07-
mj-08133 (D.N.J. Sept. 27, 2007), available at goo.gl/XjXSgl.

206. Computer Assocs. Int'l Deferred Prosecution Agreement, supra note 192, at 9.

207. Deferred Prosecution Agreement at 5, United States v. N.Y. Racing Ass'n, No. 2:03-cr-01295
(E.D.N.Y. Dec. 11, 2003), available at http://goo.gl/zb4AL9.
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Figure 11:

N/DPA Provisions Requiring Senior Management to Perform
Additional Oversight Tasks 1993-2013
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3. Senior Management

Figure 11 illustrates the number and percentages of N/DPA provisions in the
sample that require the senior management of the respective entity to perform
additional oversight responsibilities. We found that 29.9 percent (81) of the
N/DPAs in the sample contained provisions that related to additional oversight
responsibilities for senior management. Since 2002, the number of N/DPA pro-
visions that required additional oversight by senior management has generally
increased before peaking in 2010 and then declining.

We coded the category “Senior Management” for all N/DPA provisions that re-
quired senior management to take on additional work or oversight responsibil-
ities. For example, the 2010 DPA between the United States and ABB Group pro-
vided: “ABB will assign responsibility to one or more senior corporate executives
of ABB for the implementation and oversight of compliance with policies, stan-
dards, and procedures regarding the anti-corruption laws.”2%8

4. Monitoring

Figure 12 shows the number of N/DPA provisions from 1993-2013 requiring
the respective entity subject to an N/DPA to perform additional monitoring obli-
gations. We find that 45.76 percent (124) of the N/DPAs in the sample contained
provisions that related to monitoring requirements. Despite drops in the number
of N/DPA-related monitoring obligations from 2007 to 2009 and 2011 and 2013,
N/DPA-related monitoring obligations have consistently increased since 2002.

208. ABB Ltd. Deferred Prosecution Agreement, supra note 204, at 24.
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Figure 12:

N/DPA Provisions Requiring Entity to Perform Additional Monitoring
1993-2013
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We coded the category “Monitoring” for all N/DPA provisions in the sample
that specified monitoring obligations or imposed additional monitoring obliga-
tions on the entity. A prominent example in this category is the 2007 DPA be-
tween the DOJ and NETeller providing;

NETeller agrees to monitor regularly the effectiveness of its procedures and controls
designed to prevent its services from being used to conduct U.S. Gambling Trans-
actions, and NETeller will revise and update its procedures and controls as neces-
sary to achieve that purpose.2®?

Similarly, the 2011 NPA between the United States and Noble Corporation
required:

Noble shall review its anti-corruption compliance standards and procedures, includ-
ing internal controls, ethics, and compliance programs, no less than annually, and
update them as appropriate, taking into account relevant developments in the field
and evolving international and industry standards, and update and adapt them as
necessary to ensure their continued effectiveness.?!°

5. Cooperation

Figure 13 shows the number and percentage of N/DPAs that mandated in-
creased cooperation in the years 1993 to 2013. We found that 91.1 percent of
N/DPAs executed over this twenty-year period included a cooperation requirement.

209. Deferred Prosecution Agreement at 3, United States v. Lawrence, No. 1:07-cr-00597
(S.D.N.Y. Jul. 18, 2007), available at http://goo.gl/gTxZv1.

210. Non-Prosecution Agreement at B-3, U.S. Dep't of Justice—Noble Corp. (Nov. 4, 2010), avail-
able at http://goo.gl/A8zxg4.
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Figure 13:
N/DPA Provisions Mandating Increased Cooperation 1993-2013
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Figure 14 shows the number of N/DPA cooperation provisions from 1993 to
2013 in each subcategory of cooperation. Starting in 2004, the number of best
efforts testimony provisions in N/DPA has consistently been increasing. Similarly,
N/DPA provisions requiring the production of documents and imposing obliga-
tions to identify witnesses and produce knowledgeable employees, agents, or at-
torneys to provide information and/or materials to the government have consis-

Figure 14:
N/DPA Cooperation Provisions by Category 1993-2013
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Figure 15:
N/DPA Cooperation Provisions in Sample by Category
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tently increased since 2002. N/DPA provisions requiring cooperation by granting
access to the respective entity’s facilities have declined since peaking in 2006.

Figure 15 breaks down the cooperation requirements mandated by the N/DPAs
in the sample into subcategories. We find that 91.10 percent of the N/DPAs in the
sample contained provisions relating to cooperation requirements. Further, 79.70
percent of N/DPAs in our sample contained cooperation requirements pertaining
to “Documents.” The cooperation subcategory “Documents” pertains to N/DPA
provisions in our sample that required the identifying, assembling, organizing,
and producing of relevant documentation for further investigation of the corpo-
rate wrongdoing by the DOJ. 77.86 percent of N/DPAs in our sample pertained to
“Testimony,” requiring some form of best efforts or reasonable efforts testimony
from the directors, officers, employees, or agents of the respective entity. Addi-
tionally, 63.10 percent of N/DPAs in our sample contained cooperation require-
ments pertaining to Disclosure of Activities. “Disclosure of Activities” pertains to
the disclosure of activities to the government to increase cooperation.

We coded the “Cooperation” subcategories in Figures 14 and 15 to illustrate
the impact of N/DPAs on the respective entity’s cooperation with the govern-
ment. We coded all N/DPAs in the “Best Efforts Testimony” subcategory of co-
operation if the N/DPA contained a provision requiring the entity to use its
best efforts to make its directors, officers, employees, or agents available for tes-
timony in the context of the corporate wrongdoing. A representative example for
best efforts testimony required in N/DPAs is the 2011 DPA between the United
States and Bixby Energy Systems which required that:



05_Kaal.3d Pages: [1-60] Date: [November 19, 2014]  Time: [15:55]

42 The Business Lawyer; Vol. 70, November 2014

Bixby shall use its best efforts to make available for interviews or testimony, as re-
quested by the government, present or former directors, officers, employees, agents
and consultants of Bixby as well as the directors, officers, employees, agents and
consultants of contractors and subcontractors.?!?

Another good example for best efforts is provided by the 2007 NPA between
the DOJ and Chevron Corporation, which provides that Chevron “shall, at
SDNY'’s or DANY’s request, use its best efforts promptly to secure the attendance
and truthful statements or testimony of any officer, agent or employee at any
meeting or interview or before the grand jury or at any trial or other court
proceeding.”?12

We coded the cooperation subcategory “Documents” for all N/DPAs that con-
tained provisions that mandated the identifying, assembling, producing, and dis-
closure of documents pertaining to the corporate misconduct. A representative
example of such an N/DPA provisions is provided by the 2011 DPA between
the SEC and Fannie Mae, which required in relevant part that Fannie Mae
agree to:

identifying, assembling, organizing and producing, in a responsive and prompt
manner, all non-privileged, non-attorney work-product documents, information,
and other materials (including but not limited to providing reports or analyses of
data concerning Respondent’s models, credit risk reporting or data systems) to
the Commission as requested by the Division’s staff, wherever located, in the pos-
session, custody, or control of the Respondent.?!>

Another representative example of the “Documents” subcategory in N/DPAs is
provided in the 2008 DPA between the DOJ and Fiat S.p.A., which required
in the relevant part:

This obligation of truthful disclosure includes the obligation of Fiat, Iveco, CNH Ita-
lia, and CNH France to provide to the Department, upon request, any document,
record, or other tangible evidence relating to such corrupt payments, books and re-
cords, and internal controls about which the Department inquires of Fiat, Iveco,
CNH Italia, and CNH France.?'*

We coded the cooperation subcategory “Disclose Activities” for all N/DPAs that
contained provisions mandating disclosure in the context of a cooperation re-
quirement. We only coded this subcategory in N/DPAs that stipulated additional
disclosure requirements in the context of a general cooperation provision. A
prominent example for the cooperation subcategory “Disclose Activities” was pro-
vided by the 2011 NPA between the DOJ and Essie Cosmetics, which provided in
the section pertaining to cooperation requirements that the corporation: “(a) shall

211. Deferred Prosecution Agreement at 8, United States v. Bixby Energy Sys., Inc, No. 0:11-cr-
00376 (D. Minn. Dec. 14, 2011), available at http://goo.gl/C3oax1.

212. Non-Prosecution Agreement at 2, U.S. Dep’t of JusticeeChevron Corp. (Nov. 8, 2007),
available at http://goo.gl/mZF3gz.

213. Non-Prosecution Agreement at 2, U.S. Sec. & Exch. Comm'n—Fannie Mae (Dec. 13, 2011),
available at http://goo.gl/CungKO.

214. Fiat S.p.A. Deferred Prosecution Agreement, supra note 183, at 3.
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truthfully and completely disclose all information with respect to the activities of
Essie, its officers and employees, and others concerning all matters relating to
Essie about which this Office inquires, which information can be used for any
purpose, except as limited by the second paragraph of this Agreement.”?!> Sim-
ilarly, the 2008 NPA between the DOJ and FARO Technologies provided in the
cooperation section that FARO Technologies shall: “(b) truthfully and completely
disclose information with respect to the activities of FARO, its officers and em-
ployees, and others concerning all matters about which this Office inquires of
it, which information can be used for any purpose, except as otherwise limited
in this Agreement.”?16

We coded N/DPAs in the cooperation subcategory “Knowledgeable Employees”
if the N/DPA contained provisions that required the respective entity to designate
knowledgeable employees, agents, or attorneys to provide relevant information
on the corporate wrongdoing to the government. A representative example in
this subcategory is provided by the 2006 NPA between the DOJ and HealthSouth
Corporation, which provided in the relevant section: “Upon request of the De-
partment, with respect to any issue relevant to its investigation of HealthSouth,
HealthSouth shall designate knowledgeable employees, agents or attorneys to
provide information and/or materials on HealthSouth’s behalf to the Depart-
ment.”?!” Another good example was provided by the 2011 DPA between the
United States and MacKenzie Aircraft Parts, Inc., which provided in the relevant
section: “Upon request of the United States, with respect to any issue relevant to
its investigation of fraud involving aircraft parts, MacKenzie shall designate
knowledgeable employees, agents or attorneys to provide to the United States
the information and materials described in Paragraph 5.7218

We coded N/DPAs in the sample of this study for the cooperation subcategory
“Identify Witnesses” if the cooperation requirement included the identification of
relevant witnesses with sufficient information on the corporate wrongdoing. A
prominent example for this cooperation subcategory is provided in the 2007
DPA between the United States and Reliant Energy Services, requiring in the rel-
evant section: “Cooperation under this paragraph shall include identification of
witnesses who, to Reliant’s knowledge, may have material information regarding
the matters under investigation and/or prosecution.”?'® Another example in this
category was provided by the 2010 NPA between the DOJ and Schiavone Con-
struction, which provided in the relevant part: “Cooperation under this paragraph
shall include identification of witnesses who, to the knowledge of SCHIAVONE,

215. Non-Prosecution Agreement at 1-2, U.S. Dep’t of Justice—Essie Cosmetics Ltd. (Mar. 6,
2012), available at goo.gl/xCcr8z.

216. Non-Prosecution Agreement at 2, U.S. Dep’t of Justice—FARO Techs., Inc. (Nov. 14, 2008),
available at http://goo.gl/ocOhuU.

217. HealthSouth Corp. Non-Prosecution Agreement, supra note 187, at 3.

218. Deferred Prosecution Agreement at 4, United States v. MacKenzie Aircraft Parts, Inc., No.
3:11-cr-01622 (S.D. Cal. May 4, 2011), available at http://goo.gl/3m37hV.

219. Deferred Prosecution Agreement at 4, United States v. Reliant Energy Servs., Inc., No. 3:04-
cr-00125 (N.D. Cal. Mar. 6, 2007), available at http://goo.gl/gb1nvO0.
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may have material information regarding the Unlawful Conduct, or records which
may have material information regarding the Unlawful Conduct.”?2°

With regard to the cooperation subcategory “Access to Facilities,” we coded
N/DPAs in the sample in this cooperation subcategory if the N/DPA required rea-
sonable access to the entity’s facilities, documents, and employees. Two DPAs
appropriately illustrate the coding for this cooperation subcategory. The 2005
DPA between the DOJ and Micrus Corportation required: “providing reasonable
access to Micrus’ documents relating to the Subject Matters, and to all directors,
officers, employees, agents, salespeople, attorneys and affiliates, whether or not
located in the United States, and to Micrus’ facilities for that purpose.”??! Sim-
ilarly, the 2005 DPA between the United States and Monsanto Company pro-
vided: “This obligation of truthful disclosure includes an obligation to provide
to the Fraud Section access to MONSANTO COMPANY'’s facilities, documents,
and employees.”?22

We coded the cooperation subcategory “Authenticity” for N/DPA provisions in
the sample that required authentication or other evidentiary foundations necessary
to admit documents into evidence. The 2005 DPA between the DOJ and Bristol-
Meyers Squibb Co. appropriately illustrates our coding. It provided in the relevant
part that the company’s continuing cooperation shall include: “(f) Providing tes-
timony, certifications, and other information deemed necessary by the Office or a
court to identify or establish the original location, authenticity, or other eviden-
tiary foundation necessary to admit into evidence documents in any criminal or
other proceeding as requested by the Office.”>? Similarly, the 2007 DPA between
the DOJ and DePuy Orthopaedics provided the company’s continuing cooperation
shall include: “Providing testimony, certifications, and other non-privileged infor-
mation deemed necessary by the Office or a court to identify or establish the orig-
inal location, authenticity, or other evidentiary foundation necessary to admit into
evidence documents in any criminal or other proceeding relating to compliance
with health care laws as requested by the Office.”?%*

6. Compliance Program

Figure 16 shows the number and percentage of N/DPAs in the twenty-year
sample that require setting up or improving a compliance program for the re-
spective entity subject to an N/DPA. 74.9 percent of the N/DPAs in the sample
contained provisions relating to a new or improved and expanded compliance

220. Non-Prosecution Agreement at 6, U.S. Dep't of Justice—Schiavone Constr. Co. (Nov. 29,
2010), available at http://goo.gl/pBYjOb.

221. Deferred Prosecution Agreement at 6, U.S. Dep't of Justice—Micrus Corp. (Feb. 28, 2005),
available at http://goo.gl/BD1kof.

222. Deferred Prosecution Agreement at 4, United States v. Monsanto Co., 1:05-cr-00008 (D.D.C.
Jan. 6, 2005), available at http://goo.gl/ihkAiC.

223. Deferred Prosecution Agreement at 9, United States v. Bristol-Meyers Squibb Co., No. 2:05-
mj-06076 (D.NJ. June 15, 2005), available at http://goo.gl/jrbdj1.

224. Deferred Prosecution Agreement at 16, United States v. DePuy Orthopaedics, Inc., No. 2:07-
mj-08131 (D.NJ. Sept. 27, 2007), available at http://goo.gl/OAqEyQ.
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Figure 16:
N/DPA Provisions Requiring a Compliance Program 1993-2013
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program. Since 2002, the number of N/DPA provisions pertaining to compliance
programs has been increasing consistently.

Figure 17 shows the most significant categories of N/DPA provisions requiring
improvements with regard to the entity’s compliance program. The largest pro-
portion of N/DPA compliance provisions pertain to required improvements of
communication and training. Other significant compliance categories in the sam-
ple pertain to N/DPA compliance provisions requiring the creation of a chief

Figure 17:
N/DPA Compliance Program Categories 1993-2013
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compliance officer (“CCO”), the changing of corporate policy, the creation or im-
provement of a compliance code, and the disclosure of books and records.

We coded N/DPAs in the sample for the compliance category “Communication/
Training” if the N/DPA required communication of policies and training. For ex-
ample, the 2010 DPA between the United States and Shell Nigeria required Shell
Nigeria to ensure “its anti-corruption policies, standards, and procedures are com-
municated effectively. . . . These mechanisms shall include: (a) periodic training
for all directors and officers, and, where necessary and appropriate, employees,
agents, and business partners.”*>

For the compliance category “Corporate Policy,” we coded the N/DPAs in the
sample if the N/DPA required a clearly articulated and visible corporate policy in
the context of compliance improvements. For instance, the 2012 DPA between
the United States and Data Systems & Solutions provided in the relevant com-
pliance section: “DS&S will develop and promulgate a clearly articulated and vis-
ible corporate policy against violations of the FCPA and other applicable foreign
law counterparts (collectively, the ‘anti-corruption laws,”), which policy shall be
memorialized in a written compliance code.”?2%

We coded “Compliance Code” for all N/DPAs that contained compliance pro-
visions requiring the establishment of a rigorous anti-corruption and compliance
code. For instance, the 2007 DPA between the United States and Rand Italiana
S.p.A. provided in the relevant part for: “Promulgation of a compliance code,
standards, and procedures designed to reduce the prospect of violations of the
FCPA, other applicable anti-corruption laws, and Ingersoll’s compliance code.”*?”

The compliance category “Financial and Books” was coded for N/DPAs in the
sample that included this provision requiring: “A system of financial and account-
ing procedures, including a system of internal accounting controls, designed to
ensure the maintenance of fair and accurate books, records and accounts.”?®

We coded the compliance category “CCO” for N/DPA provisions that required
the creation of a chief compliance officer position. The Johnson & Johnson/
Depuy DPA provides a representative example:

Appoint a senior corporate executive with significant experience with compliance
with the FCPA, including its anti-bribery, books and records, and internal controls
provisions, as well as other applicable anticorruption laws and regulations (herein-
after ‘anticorruption laws and regulations’) to serve as Chief Compliance Officer. The
Chief Compliance Officer will have reporting obligations directly to the Audit Com-
mittee of the Board of Directors.?2°

225. Deferred Prosecution Agreement at C-5, Shell Nigeria Exploration & Production Co., No.
4:10-cr-00767 (S.D. Tex. Nov. 4, 2010), available at http://goo.gl/K1Z9XI.

226. Data Sys. & Solutions Deferred Prosecution Agreement, supra note 184, at C-1.

227. Deferred Prosecution Agreement at 8, United States v. Ingersoll-Rand Italiana S.p.A., No.
1:07-cr-00294 (D.D.C. Nov. 14, 2007), available at http://goo.gl/FdV5Us.

228. Deferred Prosecution Agreement at 90, United States v. Daimler AG, No. 1:10-cr-00063
(D.D.C. Mar. 22, 2010), available at http://goo.gl/bftAuZ.

229. Deferred Prosecution Agreement at 33, United States v. Depuy, Inc., No. 1:11-cr-00099
(D.D.C. Apr. 08, 2011), available at http://goo.gl/589qdj.
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Figure 18:
Compliance Category as % of N/DPAs in the Sample
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Figure 18 shows the subcategories of compliance requirements as percent of
N/DPAs in the sample. Figure 18 underscores the importance of the “Communica-
tion/ Training” subcategory of compliance measures in N/DPAs. Forty-five per-
cent of N/DPAs in the sample contained provisions pertaining to improved com-
munications and training requirements. Twenty-seven percent of N/DPAs in the
sample required an updating of compliance policy. Required improvements per-
taining to books and records were found in 21 percent of sample and the require-
ment of a compliance code were found in 19 percent of sample. Only 11 percent
of the N/DPAs in our sample required the creation of a chief compliance officer.

7. Waiver of Rights

Figure 19 shows a significant rise from 2002 to 2007 in N/DPA provisions re-
quiring some form of a waiver of the entity’s or its agent’s rights. With a slowdown
in the execution of N/DPAs, the number of N/DPA provisions requiring a waiver of
rights temporarily decreased between 2008 and 2009, but increased again in 2010,
declining slightly in 2011 and 2013. The overall trend in the years 2002 —2013
suggests that the waiver of rights provisions in N/DPAs may continue to play a role.

Figure 20 shows the respective importance of various forms of N/DPA-related
waivers of rights in the sample period 1993-2013. Waivers of the applicable
statute of limitations pertaining to the corporate wrongdoing constitute the
most important category of waivers for the N/DPAs in the sample, followed by
the waiver of the right to challenge admissibility of documents in court, and
the Sixth Amendment waiver. Other relevant waiver categories include venue,
disclosure, and indicment.

Figure 21 shows that the largest category of N/DPA-related waivers of rights
pertains to the waiver of applicable statutes of limitations (79.70 percent of
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Figure 19:
N/DPA Provisions Requiring a Waiver of Rights 1993-2013
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the sample), followed by waiver of admissibility (73.43 percent of the sample),
and waiver of the Sixth Amendment right (46.13 percent of the sample). Other
important categories of waivers pertain to waiver of indictment (31.00 percent of
the sample) and waiver of venue (23.62 percent of the sample).

We coded the waiver category “Statute of Limitations” for all N/DPAs in the
sample that included provisions pertaining to a waiver of the right to bring a chal-
lenge on statute-of-limitation grounds. A representative example of an N/DPA pro-
vision in this context was provided by the 2013 DPA between the United States
and Adams Thermal Systems, which provided in the relevant section: “Adams
Thermal further knowingly waives any claim to assert that the prosecution is

Figure 20:
Categories of Waiver of Rights 1993-2013
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Figure 21:
Categories of Waiver of Rights as % of N/DPAs in the Sample
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time barred under the statute of limitations or any other provision.”**? Similarly,
the 2012 DPA between the SEC and Amish Helping Fund stipulated: “The Re-
spondent agrees that the running of any statute of limitations applicable to any
action or proceeding against it authorized, instituted, or brought by or on behalf
of the Commission arising out of the Investigation (an ‘Enforcement Action’), in-
cluding any sanctions or relief that may be imposed therein, is tolled and sus-
pended during the Deferred Period.”?3!

For the waiver category “Admissibility,” we coded those N/DPAs in the sample
that contained provisions pertaining to a waiver to challenging admissibility of
evidence. For instance, the 2010 DPA between the United States and ABN
AMRO Bank N.V. provided in the context of waiving admissibility: “ABN agrees
that it will neither contest the admissibility of the Factual Statement, reports, or
any other documents provided by ABN to the United States or the government of
the Netherlands, nor contradict in any such proceeding the facts contained
within the Factual Statement.”?3? Similarly, the 2005 NPA between the DQO]J
and Adelphia Communications Corporation provided in the relevant section:

[A]Il statements made by Adelphia to this Office, the SEC, or other designated law
enforcement agents, and any testimony given by any then current officer, agent or
employee of Adelphia before a grand jury or other tribunal, whether prior to or sub-
sequent to the signing of this Agreement, and any leads from such statements or tes-
timony, shall be admissible in evidence in any criminal proceeding brought against
Adelphia; and (b) Adelphia shall assert no claim under the United States Constitu-
tion, any statute, Rule 11(e)(6) of the Federal Rules of Criminal Procedure, Rule 410

230. Deferred Prosecution Agreement at 2, United States v. Adams Thermal Sys. Inc., No. 4:13-cr-
40095 (D.S.D. Sept. 5, 2013), available at http://goo.gl/8ZDZVw.

231. Deferred Prosecution Agreement at 2, U.S. Sec. & Exch. Commn—Amish Helping Fund
(July 17, 2012), available at http://goo.gl/ZVa83Z.

232. ABN AMRO Bank N.V. Deferred Prosecution Agreement supra note 177, at 3.
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of the Federal Rules of Evidence, or any other federal rule that such statements or
any leads therefrom should be suppressed.?>3

We coded the waiver category “6th Amendment” for all N/DPA provisions that
pertained to the entity’s waiver of its rights to a speedy trial. For instance, the
2012 DPA between the United States and Academi, L.L.C. provided: “By entry
into this Agreement, ACADEMI LLC and its former affiliates expressly waive
all rights to a speedy trial pursuant to the Sixth Amendment of the United States
Constitution.”?%*

The waiver category “Indictment” required us to code all N/DPA provisions in
the sample that pertained to a waiver of the right to indictment. For example, the
2009 DPA between the United States and Novo Nordisk A/S provided under the
waiver-of-rights provision: “Novo knowingly waives its right to indictment on
the charges described in Paragraph 2 and contained in the Information.”?3>

For the waiver category “Venue,” we coded all N/DPA provisions in the sample
that pertained to a waiver of venue. For instance, the 2005 NPA between the
DQJ and Friedman’s Inc. provided: “Friedman’s agrees that such proceeding
may be commenced in the Eastern District of New York and Friedman’s hereby
waives any right to challenge the venue in the Eastern District of New York.”236

We coded the waiver category “Disclosure” for all N/DPA provisions in the
sample that required the entity to consent to any and all disclosures. For in-
stance, the 2004 DPA between the United States and American Online required
in the relevant part:

With respect to any information, testimony, document, record or other tangible ev-
idence provided to the Department of Justice pursuant to this Agreement, AOL con-
sents to any and all disclosures to the SEC and law enforcement entities of such ma-
terials as the Department of Justice, in its sole reasonable discretion, deems
appropriate in furtherance of its criminal investigation of any individuals related
to the subject matters.?>7

Figure 22 shows the numbers of N/DPA agreements containing mandated
waivers of attorney-client privilege, mandated partial waivers of attorney-client
privilege, and no waiver of attorney-client privilege. The data collected in the
sample period shows that from 2002 to 2008, N/DPAs in the sample contained
provisions in all three categories. Starting in 2008, the number of N/DPAs that
required no attorney-client privilege waiver increased steadily until 2012, while
the number of N/DPA provisions that required an attorney-client privilege
waiver disappeared completely by 2009. The number of limited attorney-client
waivers has steadily declined since peaking in 2005.

233. Non-Prosecution Agreement at 5, U.S. Dep't of Justice—Adelphia Commc'ns Corp. (Apr. 25,
2005), available at http://goo.gl/Z8BFd3.

234. Academi L.L.C. Deferred Prosecution Agreement, supra note 191, at 11.

235. Deferred Prosecution Agreement at 1, United States v. Novo Nordisk A/S, No. 1:09-cr-00126
(D.D.C. May 11, 2009), available at http://goo.gl/wQnbQv.

236. Friedman’s Inc. Non-Prosecution Agreement, supra note 202, at 17.

237. Deferred Prosecution Agreement at 7, United States v. Am. Online Inc., No. 1:04-mj-01133-1
(E.D. Va. Dec. 15, 2004), available at http://goo.gl/vw4460.
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Figure 22:
N/DPA Attorney-Client Privilege Waiver, 1993-2013
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The 2004 NPA between the DOJ and AIG Financial Products Corporation
provides a representative example of an N/DPA-related attorney-client privilege
waiver by stipulating that the corporation’s cooperation includes:

Not asserting a claim of attorney-client or work-product privilege as to any docu-
ments, information, or testimony requested by the Department or the SEC related
to factual internal investigations or contemporaneous advice given to AIG-FP con-
cerning the subject matters. In making production of any such documents, AIG-
FP neither expressly nor implicitly waives its right to assert any privilege that is
available under law against entities.?8

The 2005 NPA between the DOJ and Boeing is an example of a limited waiver.
It provided: “[I]f requested by the USAOs, negotiate in good faith to attempt to
arrive at a limited waiver of the attorney-client privilege and work-product doc-
trine sufficient to allow the USAOs to be provided with identified materials oth-
erwise withheld under a claim of these protections.”?3°

The 2011 NPA between the DOJ and Alpha Natural Resources is an example of
an NPA with no waiver requirement. It provided: “Nothing in this Agreement
shall be construed as a waiver by Alpha or Massey of the attorney-client privilege,
the attorney work-product doctrine, or any other applicable privilege or protec-
tion with respect to documents or records requested by the Government.”>*°

238. Non-Prosecution Agreement at 2, U.S. Dep'’t of Justice—AIG Fin. Prods. Corp. (Nov. 30,
2004), available at http://goo.gl/feMNid.

239. Non-Prosecution Agreement at 5, U.S. Dep'’t of Justice—Boeing Co. (June 30, 2000), avail-
able at http://goo.gl/5yPc06.

240. Alpha Natural Resources Non-Prosecution Agreement, supra note 201, at 6.
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V1. DiscussioN

The findings discussed in this article are intended to clarify open issues per-
taining to the effects of N/DPAs on corporate governance. We provide govern-
ment decision makers as well as the boards and management of those entities
that are subject to N/DPAs with an evaluation of relevant N/DPA governance
data. The findings in this study can help improve policy making and facilitate
cooperation between the government and private industries.

A. SummMmARY OF KEy FINDINGS

The results reported in this study suggest that N/DPAs instituted broad and
far-reaching corporate governance changes for entities subject to an N/DPA in
the sample period 1993-2013. More specifically, we show that the number of
publicly available executed N/DPAs increased substantially since 2002. Of the
publicly available N/DPAs from 1993-2013, 97.41 percent contained provisions
that mandated substantive governance improvements in the following N/DPA
governance categories: (1) Business Changes, (2) Board Changes, (3) Senior
Management, (4) Monitoring, (5) Cooperation, (6) Compliance Program, and
(7) Waiver of Rights. Each of these governance categories includes multiple sub-
categories of governance changes.

The percentage of N/DPAs in the sample that contained provisions pertaining
to these seven governance categories highlights the relative importance of these
N/DPA mandated governance changes. Ninety-six percent of the sample con-
tained waivers-of -rights provisions, 91 percent cooperation with the government
provisions, and 75 percent improved compliance programs. Less significant cat-
egories of N/DPA mandated governance changes include increased monitoring re-
quirements (46 percent of the sample), N/DPA mandated board changes (38 per-
cent of the sample), business changes (30 percent of the sample), and changes in
senior management (30 percent of the sample).

We show that 29.5 percent of the N/DPAs in the sample contained provisions
mandating business changes that substantively changed the way in which the re-
spective entities could conduct their businesses. N/DPA mandated business
changes identified in this study could require the respective entity to fundamen-
tally change its business model or shut down entire business units, among other
possible business changes.

Thirty-eight percent of the N/DPAs in the sample contained provisions that re-
quired board changes. Over 30 percent of those N/DPAs that included provisions
mandating board changes required additional reporting obligations for the board.
Eight percent of N/DPAs in this category required changes to the existing board
committee structure of the entity, often creating new board committees. Other
mandatory changes to the board included increased monitoring obligations
(5 percent of the sample), the addition of independent director(s) (3 percent
of the sample), and changes pertaining to management (4 percent of the sample).
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Of the N/DPAs in the sample, 45.76 percent contained provisions that related
to monitoring requirements. The number of N/DPA provisions that required ad-
ditional oversight by senior management has generally increased since 2001 and
peaked in 2010. Overall, 29.9 percent of the N/DPAs in the sample contained
provisions related to additional oversight responsibilities for senior management.
Similarly, N/DPA-related monitoring obligations have generally increased since
the year 2002.

Cooperation with the government is an increasingly common N/DPA feature
in the sample period 1993-2013. Of the N/DPAs in the sample, 91.10 percent
contained provisions relating to cooperation requirements. Several cooperation
subcategories are of particular importance. For instance, the cooperation subcat-
egory “Documents” pertains to N/DPA provisions in our sample that required the
identifying, assembling, organizing, and producing of relevant documentation
for further investigation of the corporate wrongdoing by the DOJ. In our sample,
79.70 percent of N/DPAs contained cooperation requirements pertaining to
“Documents.” Similarly, the cooperation subcategory “Testimony” pertains to
N/DPAs that required some form of best efforts or reasonable efforts testimony
from the directors, officers, employees, and agents of the respective entity. In
our sample, 77.86 percent of N/DPAs contained requirements pertaining to
“Testimony” and 63.10 percent of N/DPAs contained cooperation requirements
pertaining to “Disclosure of Activities.” This subcategory of cooperation per-
tained to the disclosure of activities to the government to increase cooperation.

Since 2002, N/DPA provisions in our sample pertaining to compliance pro-
grams have been increasing. In the sample, 74.9 percent of the N/DPAs contained
provisions relating to a new, improved, or expanded compliance program. Sev-
eral subcategories of cooperation requirements as percentage of the total N/DPAs
executed in the sample are particularly important. Forty-five percent of N/DPAs
in the sample contained provisions pertaining to improved communications and
training requirements. Twenty-seven percent of N/DPAs in the sample required
an updating of compliance policy, 21 percent required improvements pertaining
to books and records, and 19 percent required a compliance code. Only 11 per-
cent of the N/DPAs in our sample required the creation of the position of chief
compliance officer.

The waiver-of-rights provisions constitute the most significant governance cat-
egory in the N/DPAs in our sample. Ninety-six percent of the sample contained
waivers-of-rights provisions. The largest category of N/DPA-related waivers of
rights pertains to the waiver of applicable statutes of limitations (79.70 percent
of the sample), followed by waiver of admissibility (73.43 percent of the sample),
and waiver of the Sixth Amendment right (46.13 percent of the sample). Other
important categories of waivers pertain to waivers of indictment (31.00 percent
of the sample) and waiver of venue (23.62 percent of the sample). We show that
trends pertaining to N/DPA attorney-client privilege waivers reversed in 2008.
While the number of N/DPAs that did not require an attorney-client privilege
waiver increased steadily starting in 2008, N/DPA provisions that did require
an attorney-client privilege waiver disappeared completely by 2009.



05_Kaal.3d Pages: [1-60] Date: [November 19, 2014]  Time: [15:55]

54  The Business Lawyer; Vol. 70, November 2014

While 69 percent of the N/DPAs in the sample contained provisions that related
to some form of acceptance of responsibility for corporate wrongdoing, 63.47
percent of the N/DPAs in the sample contained references to preemptive reme-
dial measures instituted before the execution of the N/DPA. More specifically,
36 percent of the N/DPAs in our sample contained references to preemptive reme-
dial measures requiring some level of increased cooperation with the government.
Other important categories of preemptive remedial measures include internal re-
view and investigations (30 percent of the sample), improved compliance mea-
sures (27 percent of the sample), increased reporting to government officials
(25 percent of the sample), termination of employment (17 percent of the sample).
Only 1 percent of N/DPAs in our sample included preemptive remedial measures
that created a new board. Only 6 percent of N/DPAs in our sample made refer-
ences to preemptive remedial measures that instituted new management.

B. IMPLICATIONS FOR BOARDS, MANAGEMENT, AND LEGAL COUNSEL

The evidence provided in this article suggests that the corporate governance
changes instituted through the increasing use of N/DPAs could over time require
a reexamination of corporate practices. While the N/DPA-related obligations and
governance changes can result in governance reform for the respective entities
during the term of the N/DPA and beyond, it remains an open question if
N/DPAs are likely to result in lasting and meaningful corporate governance re-
form. Currently, N/DPAs enable companies to resolve allegations of corporate
criminal conduct, strengthen corporate compliance mechanisms to prevent such
conduct in the future, and mitigate the risks that collateral consequences of a con-
viction can bring for companies, their shareholders, employees, and the economy.

The trends in our data suggest that directors, officers, and their legal counsel
will increasingly have to address N/DPA-related governance requirements in ad-
dition to other regulatory demands. Legal counsel are traditionally hired in the
context of corporate wrongdoing to advise corporate clients on the possible
threats of federal lawsuits, class actions, and investigations by the SEC and
other regulatory bodies. The evidence provided in this article suggests that
since 2002 the increasing execution of N/DPAs has heightened the overall regu-
latory burden for corporate entities that are subject to N/DPAs. At the end of the
data collection process, we were not aware of indicia that would suggest that the
N/DPA execution trend evidenced in the dataset of this study would not con-
tinue in future years. Should these trends continue, entities that are facing inves-
tigation and/or self-reported corporate wrongdoing, directors, officers, and their
legal counsel would increasingly have to take into account the possible involve-
ment of the DOJ. The threat of corporate criminal indictment can fundamentally
change the negotiation position of a corporate entity and often has knock-on ef-
fects on related litigation matters and settlements.

The focused targeting of particular industries via N/DPAs has the potential to
lead to lasting substantive governance reform and the associated reexamination
of corporate practices. Should the leading corporations in a particular industry
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be bound by the terms of substantially similar N/DPAs with similar or overlap-
ping terms, business and governance practices in that industry may at least
be temporarily changed in accordance with the terms of the N/DPAs. Given
the government’s privileged access to information and continuing government
oversight, even after the N/DPA term expires, business and governance practices
in that industry could encounter lasting change.

We do not claim that all N/DPA governance changes associated with these
seven categories examined in this study will have a lasting impact on corporate
governance or would necessitate a systematic rethinking of corporate gover-
nance. However, the trends in the data suggest that especially N/DPA-related
business changes, board changes, and cooperation requirements**! could over
time have a substantive impact on corporate governance, especially if the DO]J
targeted a particular industry. High profile N/DPAs and plea agreements exe-
cuted in 2012 and 2014 suggest that the DOJ is in fact already effectuating
large-scale corporate governance changes in the financial industry.?*?

Boards and officers may currently not take the effects of N/DPAs sufficiently
into account in conducting the affairs of corporations. Our data predominantly
identifies the effects of N/DPAs on the entity that executed the N/DPA. The fac-
tors that can optimize incentives for management and boards to avoid corporate
wrongdoing, implement appropriate preemptive remedial measures, optimize
governance, and avoid N/DPA execution seem of particular interest but are cur-
rently not sufficiently determinable in our data or in the literature. N/DPA-
related measures currently do not force a significant number of officer changes
or board membership changes for the respective entity (38 percent of the sam-
ple).2*> The N/DPA-related board changes reported in this article largely relate to
additional reporting obligations for senior officials and board committee re-
form.2** These reforms alone may not create sufficient incentives for boards
and management to improve governance and avoid N/DPA execution. However,
the threat of bad press, reputational harm, legal costs, stock price declines, and
the cost of implementing N/DPA governance changes can help counteract lack-
ing incentives for boards and management to optimize governance and protect
the entity from entering into a N/DPA.

N/DPA-related cooperation requirements identified in this study may result in
an increasing need to anticipate prosecutorial actions. We identify that N/DPA-
related cooperation requirements play a comparatively large and important role,
especially in the context of identifying witnesses, which appears to be a real
gain for the government. Should the N/DPA cooperation trend evidenced in the

241. See supra figs. 8-11.

242. See Deferred Prosecution Agreement, United States v. HSBC Bank, USA N.A. and HSBC
Holdings ple, No. 1:12-cr-00763 (E.D.N.Y. Dec. 11, 2012), available at http://goo.gl/52Ygh3; De-
ferred Prosecution Agreement, United States v. JPMorgan Chase Bank, N.A., No. 1:14-cr-00007
(S.D.N.Y. Jan. 6, 2014), available at http://goo.gl/xjKlig; Plea Agreement, United States v. BNP Paribas
S.A., No. 1:14-cr-00460 (S.D.N.Y. July 9, 2014); Plea Agreement, United States v. Credit Suisse AG,
No. 1:14-cr-00188 (E.D. Va. May 19, 2014), available at http://goo.gl/4VV8HT.

243. See supra figs. 9 & 10.

244. See supra fig. 10
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dataset of this study continue, legal counsel will increasingly have to guide corpo-
rate clients on how to manage prosecutors who have near unlimited access to com-
pany information. The associated need to anticipate prosecutors’ regulatory actions
could have long-term effects on business practices and corporate governance. Fu-
ture research can help identify how prosecutors’ near unlimited access to company
information and the corporate wrongdoers’ anticipation of prosecutors’ regulatory
actions can be utilized for dynamic and anticipatory forms of regulation.?*>

Preemptive remedial measures instituted by the respective corporate wrong-
doer to avoid the execution of N/DPAs (63.47 percent of the N/DPAs in the sam-
ple) and the associated governance changes may play an increasing role for legal
practitioners and their clients. While many factors affect the execution of
N/DPAs and many of the factors can be out of the control of the entity’s manage-
ment or board, we code only captured preemptive remedial measures referenced
in executed N/DPAs. Given the execution of N/DPAs after the institution of pre-
emptive remedial measures (63.47 percent of the N/DPAs in the sample), the
current quantity, quality, comprehensiveness, and effectiveness of preemptive
remedial measures may be insufficient. High-quality effective preemptive reme-
dial measures are part of good corporate governance and can help avoid inves-
tigations and prosecutions and the associated execution of N/DPAs. Boards,
management, and corporate counsel could benefit from increasing the effective-
ness of preemptive remedial measures. This seems especially true should future
N/DPAs increasingly mandate the replacement of senior management and mem-
bers of the board. Future research can help identify possible applications of pre-
emptive remedial measures in dynamic forms of regulation.?*®

The data provided in this article can help provide guidance on sound corpo-
rate compliance. Industry advice on building an effective compliance program?*
is necessarily mostly general because the advice is meant to apply to a multitude
of companies. However, in practice, no two companies are sufficiently alike to
effectively provide general guidance on compliance programs. For instance, an
effective compliance program for an oil company doing business in Nigeria
will look very different from an effective compliance program for a global phar-
maceutical company. The N/DPA governance categories and subcategories in this
article can be seen as common denominators for companies in a wide variety of
industries. Anticipating the governance issues suggested in the N/DPA gover-
nance categories can provide general guidance on core elements for an effective
compliance program.

Boards, management, and corporate counsel may also be able to learn from
N/DPAs that were executed between the DOJ and competitor corporations. Learn-
ing from competitor N/DPAs can be associated with the terms of the respective

245. This research could provide a theoretical framework for possible forms of dynamic and an-
ticipatory regulation, Wulf A. Kaal, Dynamic Regulation via Governmental Contracts, in LIBER AMICORUM
PeTER NoBEL (forthcoming 2014).

246. See id.

247. See, e.g., PROTIVITI, VIEWING YOUR ANTI-CORRUPTION EFFORTS THROUGH THE LENS OF THE HALLMARKS
OF AN ErrecTIVE COMPLIANCE PROGRAM (2013), available at http://goo.gl/nI8StR.
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N/DPA or the lack thereof. Competitor’s proactive steps to avoide the harshest N/
DPA provisions, e.g., the entity already had a pre-existing compliance program,
self-disclosed violations, instituted an internal investigation, and engaged in
meaningful cooperation before the execution of an N/DPA etc., can function as
a roadmap for management and corporate counsel, helping with the preparation
for future investigations and handling the eventual investigation. In effect, boards,
management, and counsel can learn from the provisions in their competitors’
N/DPAs, the lack of competitors’ N/DPA provisions and associated preemptive re-
medial measures, and from the respective structure of N/DPAs for their own gov-
ernance practices.

Regulators can also learn from governance reforms associated with N/DPAs.
Governance measures in this context include preemptive remedial measures in-
stituted by corporations to avoid an investigation or the execution of a N/DPA,
the eventual DOJ investigations, and executed N/DPAs. Regulators can learn
from preemptive remedial measures instituted by corporate wrongdoers because
such measures highlight possible areas of governance concern in a particular in-
dustry and provide insights into increased needs for regulatory actions. Simi-
larly, the information generated by the DOJ’s investigations of particular corpo-
rate wrongdoers generates highly relevant, decentralized, and institution-specific
information for rulemaking. Should the DQOJ target particular industries with
plea agreements and N/DPAs, such as the financial industry,?** the information
generated through such investigations can provide regulators with relevant, rel-
atively specific, and decentralized information on regulatory needs in the respec-
tive industry. The learning process taking place between regulators and the DQO]J
can help facilitate dynamic and anticipatory forms of regulation.?>°

Governance reform associated with N/DPAs can be an efficient regulatory sup-
plement. The learning process between regulators and the DO]J, preemptive re-
medial measures preceding the execution of N/DPAs, and associated N/DPA
feedback effects can help create a framework for dynamic and anticipatory
forms of regulation as a regulatory supplement.2>! N/DPA-related governance re-
form is relatively “cheap” for corporations because comparatively few board and
management positions are adversely affected. Furthermore, N/DPA-related gov-
ernance reform is a measure supported by most corporate insiders as it is seen as
beneficial for investors.2> Until regulators belatedly realize the threat posed by
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252. See F. Joseph Warin & Andrew S. Boutros, Deferred Prosecution Agreements: A View from the
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Years: The SEC’s Use of Deferred and Non-Prosecution Agreements, FinoLaw (May 25, 2012), http://goo.
gl/af3wnB (“[A] DPA can be favorably described as the SEC’s decision not to take an enforcement
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particular industry practices, as identified in N/DPAs, and consider acting upon
it, N/DPA-related governance reform is entity specific and increases the availabil-
ity of relevant, decentralized, and institution specific information for regulatory
action.?>3 Despite these benefits, N/DPA governance reform is less predictable
than legislative governance reform. Because of the large reputational implications
of prosecution and N/DPA execution, corporate wrongdoers are unlikely to favor
“regulation by prosecution” to regulation by legislation. Regulation by prosecu-
tion also does not allow corporations to influence regulations in their favor
through the comment process and lobbying. In the long run, however, increased
regulation by prosecution may be able to offset many of the shortcomings of leg-
islative governance reforms.>>*

It is unclear if N/DPA measures identified in this study can result in lasting gov-
ernance reform. Given that N/DPAs typically have a limited duration/term, it re-
mains unclear if N/DPA-related governance reforms can be successful in the long-
term, i.e., if they “stick.” Moreover, it is unclear if corporate wrongdoing is the
result of a failure of corporate governance or other factors. If corporate wrongdo-
ing is not the result of lacking corporate governance, it seems possible that N/DPA
related governance reform is just a method of settlement rather than a lasting re-
form effort. We acknowledge that there is a risk that the alleged (and settled) cor-
porate wrongdoing may not in all cases be linked to an identifiable and specific
past failure. Future studies will have to identify the specific N/DPA-related corpo-
rate wrongdoing and the effect on firm value and stock price. It is also unclear to
what extent government agencies monitor the implementation and effectiveness
of N/DPA-related governance reforms. More research may be needed to identify
if N/DPA-related governance reforms persist after the N/DPA term ends, how a
particular N/DPA reform measure can be sustained, and what institutional and
regulatory changes would have to be instituted to ensure sustainability of
N/DPA governance reform. Identifying successful parameters for lasting N/DPA
governance reform in specific industries may require additional research. In par-
ticular, it is unclear which N/DPA provisions may be most relevant in the refor-
mation of corporate governance and what industries are particularly susceptible
to N/DPA measures and would merit targeting by the DOJ.

C. LiMiTATIONS AND FUTURE RESEARCH

The findings in this study suggest that N/DPAs can play a legitimate role in
addressing corporate governance shortcomings. N/DPAs may be an efficient

action against the defendant, a meaningful distinction for a company’s public image and reputation.
Additionally, the SEC’s comments regarding the company’s extensive cooperation and remediation
can bolster a company’s efforts to demonstrate to constituents, investors and other regulators that
it is an earnest, law-abiding entity.”). But see Peter Reilly, Negotiating Bribery: Toward Increased Trans-
parency, Consistency, and Fairness in PreTrial Bargaining Under the Foreign Corrupt Practices Act, 10 Has-
TINGS Bus. L.J. 347, 392 (2014) (“[L]ook out for the investors who tend to bear the brunt of monetary
penalties imposed on the corporation through DPAs and NPAs.”).

253. See Kaal, supra note 246.

254. See id.
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tool in the evolution of corporate governance in the United States. However, it is
important to note that the findings in this study can merely highlight general
trends and possible implications of corporate governance contributions deriving
from the use of N/DPAs. The underlying corporate governance problems in U.S.
corporations could be more severe than N/DPAs can adequately address. As
identified in the evaluation of preemptive remedial measures, most corporations
identify and address governance issues themselves before they become public or
self-report to the DOJ with the help of counsel in cases of serious violations that
have not been adequately remedied. The corporate governance trends identified
in this study only pertain to corporations that have executed N/DPAs. Given that
a disproportionately large number of corporations will identify and address cor-
porate governance shortcomings themselves or self-report to the DOJ, the corpo-
rate governance issues and N/DPA trends reported in this paper may simply be
the tip of the proverbial iceberg.

Future research is needed to identify the impact of N/DPA measures on cor-
porate governance in U.S. corporations. In particular, it is unclear which N/DPA
provisions may be most relevant in the reformation of corporate governance and
what industries are particularly susceptible to N/DPA measures and would merit
targeting by the DOJ. Future studies could further clarify the application and
benefits of N/DPAs by evaluating the impact of N/DPAs on firm value, the finan-
cial performance of the respective entity, impact on Tobin’s Q, impact on stock
price and other performance measures, industry indices, and market capitaliza-
tion, among other criteria.

VII. CONCLUSION

The use and application of N/DPAs has proliferated since their inception in
the early 1990s. N/DPAs are making significant and controversial contributions
to corporate practices, exemplifying a shift in prosecutorial culture from an ex-
post focus on punishment to an ex-ante emphasis on compliance. Based on case
studies and anecdotal evidence, the literature is largely concerned about the use,
application, and legitimacy of N/DPAs. This study provides empirical evidence of
corporate governance changes mandated in N/DPAs since the early 1990s. We
find that corporate governance provisions in N/DPAs significantly increased in
the last decade, boosting prosecutors’ influence over corporate governance to un-
precedented levels. Additional research is needed to fully evaluate the data made
available in this study and its implications.
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